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A Report to The Reader 


HE OLD ADAGE, “There is nothing new under the sun,” may be a fine 

general observation, but here is something new in life insurance decisions. 
Until the United States Court of Appeals for the Ninth Circuit decided the 
case of Richardson v. Travelers Insurance Company, it was generally accepted 
that a life insurance policy could be reformed after the expiration of the incon- 
testable period. According to Mr. Gerlack, who discusses this case and its 
significance in the article beginning at page 489, if this decision stands, the incon- 
testable clause will henceforth foreclose the right to reform a policy. The 
author is a San Francisco attorney whose specialty is insurance law. 


N R. HARRISON, of Schnader, Harrison, Segal and Lewis, Philadelphia 

attorneys, also considers a departure from tradition in his “The Buyer’s 
Rights in the Seller’s Insurance” (page 511). He comes to the conclusion that the 
net effect of recent Pennsylvania litigation will be that the old custom and neces- 
sity of having double insurance on property, i. e., buyer’s and seller’s, for full issued o1 
protection during the interval between the agreement to sell and the final closing, ers. In 
will become unnecessary. Mr. Harrison, a former Dean of the University of their pol 
Pennsylvania Law School, is a Director of The Home Insurance Company. able obs 
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rTP. HERE has been little litigation on the construction of clauses in airplane 

physical damage policies. Mr. Perkins, author of “Airplane Crash Coverage,” 
was counsel in the first case on the subject that went as far as the appellate courts 
in Louisiana. Strongly disapproving the manner in which the court handled the 
problem of policy construction, he makes a strong argument for the use of plain 
and simple language in such insurance contracts in the article at page 505. 
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Readers will remember Mr. Billings for 
his earlier articles on “Loss of Use,” “The 
Present Periphery of Comprehensive Cov- 
erage,” “The Significance of Subrogation in 
Automobile Insurance Practice” and “As- 
serting Tort Claims Against the United 
States.” His new article on page 498 deals 
with the Other Insurance clause. 


Our Author-Contributors 


Alvin Gerlack 


D. H. Perkins 


The Volunteer State is well represented 
in this issue. At page 515 Sam J. McAllester, 
Jr., of Chattanooga, discusses “The Chattel 
Mortgage Provision in Automobile Fire and 
Theft Policies.” George T. Lewis, Jr., author 
of “Evidence of Forcible Entry in the 
Burglary Policy,” is a member of Waring, 
‘Walker, Cox & Lewis, Memphis. 


Earl G. Harrison 
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State Legislation 


pale more states have adopted the Un- 
authorized Insurers Process Act. Many 
residents of a state hold policies of insurance 
issued or ‘delivered by unauthorized insur- 
ers. In order to assert legal rights under 
their policies they faced the often insuper- 
able obstacle of resort to distant forums. 
The Act provides a method of substituted 
service of process upon such insurers and 
defines what constitutes doing business in 
the state. The five states that have joined 
the list of states having adopted the Act are: 
California (S. B. 976, approved June 3, 
1949), Connecticut (H. B. 281, approved 
June 22, 1949), Florida (H. B. 242, approved 
June 13, 1949), Michigan (H. B. 270, ap- 
proved May 31, 1949), New Hampshire 
(H. B. 206, approved May 18, 1949), and 
Pennsylvania (S. B. 647, approved May 20, 
1949), 
legislatures, passed in twelve legislatures, 
and failed in two legislatures. The bill is 
pending in Missouri and remains on the 
Georgia calendar for 1950. 


The bill was introduced in seventeen 


Unfair Trade Practices 


The Insurance Fair Trade Practices Act, 
adopted in twenty-four states, is designed to 
regulate trade practices in the business of 
insurance in accordance with the intent of 
Congress as expressed in Public Law 15. 
The Act defines and provides for the deter- 
mination of all practices which constitute 
unfair methods of competition or unfair or 
deceptive acts. An amendment to the Mich- 
gan Act contains a unique feature. After 
an insurance company receives notice of a 
complaint, it may, within five days, request 
M writing an informal conference with the 
Commissioner. The preliminary conference 
8 privileged and not subject to public in- 
spection or announcement. Ten days after 
preliminary notice, if no request for an in- 


State Legislation 


formal conference has been made, or at the 
conclusion of such a conference, the Com- 
missioner may issue and serve a statement 
of charges and notice of a conference to be 
held not less than fifteen days after the 
giving of notice. H. B. 471, approved May 
31, 1949. 


Rate Regulation 


California has exempted inland marine in- 
surance from its rate regulatory law. (A. B. 
2674, approved May 27, 1949). ... Florida 
has amended its fire rate regulatory law to 
include in the definition of an insurer an 
attorney doing business under the provisions 
of Chapter 628, Florida Statutes, 1941, deal- 
ing with reciprocals and reinsurers. (H. B. 
65, law without approval, May 21, 1949).... 
Florida has also amended its provisions 
allowing deviations from rate filings for 
casualty insurance and fidelity, guaranty and 
surety bonds by adding a provision for a 
rate with respect to a specific risk in excess 
of that designated by the filing with the 
consent of the Insurance Commissioner and 
the insured. (H. B. 629, law without ap- 
proval, June 13, 1949). Michigan has 
subjected credit insurance to its rate regu- 
latory law. (S. B. 304, approved May 27, 
1949). . . . Nebraska has amended its rate 
regulatory law to provide that the require- 
ment for examination of policies and sup- 
plemental contracts by a rating organization 
shall not apply to any domestic company 
unless it files its written consent and agrees 
to pay its proportionate cost of the examina- 
tion. The law also provides for examination 
by the Department of Insurance of policies, 
daily reports, binders, renewal certificates, 
endorsements and other evidence of insur- 
ance by domestic fire, marine and inland 
insurance companies, and the filing of an- 
nual reports by licensed rating organizations. 
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(L. B. 283, approved May 5, 1949). ... New 
Jersey has exempted from its rate regulatory 
law insurance of vessels or craft, their 
cargoes, marine builder’s risks, marine pro- 
tection and indemnity, or other risks com- 
monly insured under marine policies, as 
distinguished from inland marine policies, 
and classes of inland marine insurance for 
which no class rates, rating plans or special 
rates are customarily fixed by rating bu- 
reaus. (A. B. 506, approved May 19, 1949). 
. . . Oklahoma has enacted a fire, marine and 
inland marine rate regulatory law, which 
provides tliat upon written application of 
the insured, filed with and approved by the 
Board, a rate in excess of that filed may 
be used on a specific risk. It also pro- 
vides that at least once in every five years 
the Board shall make an examination of 
each rating organization licensed in the 
state. (H. B. 356, approved May 31, 1949). 
.. . Oklahoma has also enacted a rate regula- 
tion law for casualty insurance, including 
fidelity, surety and guaranty bonds, and all 
forms of motor vehicle insurance. (H. B. 
359, approved May 24, 1949), 
into effect on October 1, 1949. 


soth laws go 


Financial Responsibility 


The Connecticut Insurance Commissioner 
is authorized to issue to any person who has 


not given proof of financial responsibility 
a limited operator’s license to permit him 
to operate a motor vehicle for which its 
owner has furnished proof of financial re- 
sponsibility or has filed evidence of insur- 


ance or indemnity under any permit or 
certificate issued to his employer or the 
owner of the vehicle by the public utilities 
commission. (H. B. 1551, approved May 16, 
1949)... . Delaware has reduced the amount 
of evidence of financial responsibility re- 
quired in the operation of taxicabs, reduced 
the cost of licenses and the number of in- 
spections. (S. B. 135, approved May 10, 
1949), . . . Florida’s new financial responsi- 
bility law is of the security type and replaces 
one that provided for proof of future re- 
sponsibility. The law provides that thirty 
days after receipt of notice of an accident 
resulting in bodily injury or death, or prop- 
erty damage of $50 or more, the Commis- 
sioner shall suspend the operator’s license 
unless the operator can show that he did not 
cause or contribute to the accident, that no 
injury was caused to the person or property 
of another, or that he was the authorized 
operator of a vehicle owned by the United 
States or its subdivision, or that he had given 
proof of financial responsibility. The law 
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also provides that the Commissioner, after 
consulting with insurers, shall outline an 
assigned risk plan. (S. B. 42, approved May 
12, 1949). ... The Maine Commissioner of 
Motor Vehicles is authorized to suspend the 
license of an operator unless within thirty 
days the owner or operator or both have 
secured a written release or furnish security 
sufficient to satisfy any judgment against 
them, and furnish and maintain proof of 
future financial responsibility. (S. B. 695, 
approved May 7, 1949). . . . Nebraska has 
an entire new financial responsibility act 
(L. B. 493, approved May 11, 1949), as does 
Oklahoma (H. B. 153, approved May 23, 
1949). Pennsylvania re-enacted its 
financial responsibility law, which becomes 
effective February 1, 1950. (S. B. 928, 
approved May 11, 1949.) 


Fire Insurance 


A Florida fire insurer may issue a policy 
or endorsement indemnifying the insured 
for the difference between the insurable 
value of property damaged and the actual 
amount expended to repair, replace or re- 
build. (H. B. 163, approved May 17, 1949). 
... Riders and endorsements may be added 
to the Michigan standard fire insurance 
policy, whereby the insurer agrees to reim- 
burse and indemnify the insured for the 
difference between the actual value of the 
insured property at the time loss occurs and 
the amount expended to repair, rebuild or 
replace with new materials of like size, kind 
and quality. (H. B. 353, approved May 1/7, 
1949). . . . Michigan has also provided that 
riders and endorsements may be added pro- 
viding indemnities payable as business sus- 
pension insurance, which shall be based on 
the average business experience of the in- 
sured for the twelve month period prior to 
the date of the policy, and which shall be 
payable for a period not to exceed twelve 
months. (H. B. 354, approved May 24, 
1949)... . New Jersey has amended its law 
with relation to the standard form of fire 
policy to provide that binders or other con- 
tracts for temporary insurance may be made 
orally for a period not to exceed ten days 
or in writing for a period not to exceed sixty 
days and shall be deemed to include all the 
terms of the standard fire policy, except the 
cancellation clause and the clause specifying 
the hour of the day at which the insurance 
shall commence may be superseded by the 
express terms of the temporary contract. 
(A. B. 190, approved May 19, 1949). 

By January 1, 1951, every fire policy issued 
as coverage on real property in Texas must 


IL J—July, 1949 


incorpo! 
case of 
sidered 
compan) 
This pr 
pre yperty 


Other 


Accid 
The Ca 
Insuran 
earliest 
Standin 
ance re 
mestic < 
analysis 
or accic 
1, 1949. 
lating 2 
require: 
and fil 
visions. 
dent 
acciden 
under 
proved 
enactec 
and/or 
certain 
of the | 
MBs i 


Ager 
laws a 
group 
applies 
Florid 
the us' 
compa 

hi 
and he 
supery 
H. B. 
1949, . 
licensi 
supery 
dent a 
or sur 
the pl 
nonad 
dition 
Jun 


Avi 
its la 
operat! 
death 
to ms 
duct « 


State 





r, after 
line an 
ed May 
oner of 
end the 
1 thirty 
h have 
security 
against 
roof of 
B. 695, 
ska has 
ity act 
as does 
lay 23, 
‘ted its 
ecomes 
3. 928, 


policy 
insured 
surable 
actual 
or re- 
1949), 
added 
urance 
) reim- 
or the 
of the 
irs and 
nild or 
e, kind 
lay 17, 
sd that 
sd pro- 
S$ SuS- 
sed on 
the in- 
rior to 
hall be 
twelve 
ay 24, 
its law 
of fire 
*r con- 
» made 
n days 
d sixty 
all the 
‘pt the 
cifying 
urance 
by the 
ntract. 
) 


issued 
5 must 


r, 1949 


incorporate a provision to the effect that in 
case of total loss, the policy shall be con- 
sidered a liquidated demand against the 
company for the full amount of the policy. 
This provision does not apply to personal 
property. S. B. 429, approved June 19, 1949, 


Other Legislation 


Accident and disability insurance .. . 
The California legislature has requested the 
Insurance Commissioner to furnish at his 
earliest convenience to the Chairman of the 
Standing Committee on Finance and Insur- 
ance representative samples issued by do- 
mestic and foreign insurers together with an 
analysis thereof of disability and/or health 
or accident policies. H. R. 211, adopted June 
1, 1949... . Maine has enacted a law regu- 
lating accident and health insurance, which 
requires approval and disapproval of policies 
and filing of rates and for standard pro- 
visions. The bill encompasses group acci- 
dent and sickness’ insurance, blanket 
accident and sick®ss policies, and policies 
under the franchise plan. H. B. 2101, ap- 
proved May 7, 1949. Michigan has 
enacted a law regulating blanket accident 
and/or health policies, making mandatory 
certain provisions and requiring approval 
of the form by the Insurance Commissioner. 
H. B. 272, approved May 27, 1949, 


Agents . . . Florida has enacted three 
laws affecting the licensing of agents. Life, 
group life and annuity contracts must be 
applied for and delivered by a 
Florida life insurance agent, who receives 
the usual commission due an agent by such 
company. H. B. 419, approved June 1, 1949, 

Licensing and examination of accident 
and health insurance agents is subject to the 


licensed 


supervision of the Insurance Commissioner. 
H. B. 564, law without approval, June 13, 
1949... . Provision has been made for the 
licensing by the Insurance Commissioner of 
supervisory general agents and licensed resi- 
dent agents for insurers writing fire, casualty 
or surety policies in the state and allowing 
the placing of such lines of insurance with 
nonadmitted insurers subject to certain con- 
ditions. S. B. 714, law without approval, 
June 13, 1949. 

_ Aviation . . California has amended 
its law relating to an aircraft owner’s or 
operator’s liability for personal injury to or 
death of a guest by limiting such liability 
to mstances of intoxication or wilful miscon- 
duct on the part of the owner or operator. 
A. B. 431, approved June 16, 1949, 


State Legislation 


Compulsory sickness insurance . . . Dela- 
wate (H. R. 42, adopted May 12, 1949, and 
S. R. 45, adopted May 2, 1949) and Florida 
(S. M. 37, approved May 9, 1949) have 
added their names to the list of states 
memorializing Congress against the passage 
of any legislation providing for compulsory 
health insurance or any system of medical 
care designed for national bureaucratic con- 
trol. 


Dog owners’ liability . . . A dog owner 
in Florida is liable to a person bitten by his 
dog while the person is on or in a public 
place or lawfully on or in a private place, 
including the property of the owner, unless 
the owner has a prominently placed “Bad 
Dog” sign or unless the person provokes 
or aggravates the dog. A person is lawfully 
upon the property of the owner when he is 
engaged in the performance of any duty 
imposed upon him by the laws of the state 
or by the postal regulations of the United 
States or when he is on the property upon 
the invitation, express or implied, of the 
owner. S. B. 185, approved May 18, 1949. 


Foreign insurers . . . A nonresident or 
foreign insurer desiring to do business in 
Delaware must meet the following minimum 
capital requirements: accident and health 
insurance—$150,000; liability insurance— 
$300,000; fidelity and surety business— 
$400,000. In addition, the insurer must main- 
tain a paid-in surplus of not less than fifty 
per cent of its minimum required capital. 
Companies wishing to transact more than 
one form of insurance must meet the total 
minimum capital and surplus requirements 
of all forms to be transacted. The Commis- 
sioner may grant any company a period not 
to exceed five years in which to comply with 
these requirements. He may license 
any noresident foreign mutual to write any 
or all forms of casualty insurance, including 
fidelity and surety insurance, when the net 
surplus of the company is at least as great 
as the capital and surplus requirements for 
companies with capital stock. H. B. 487, ap- 
proved May 10, 1949. The required cash or 
invested surplus for foreign mutuals has 
been increased from $25,000 to $50,000. S. B. 
79, approved May 23, 1949. 


also 


Group insurance . . . Pennsylvania has 
prescribed standard policy provisions for 
group life insurance policies, the premium 
basis, and requires notice of conversion 
privileges. S. B. 430, approved May 11, 
1949. 

Interlocking directors . . . California has 
provided that any person otherwise quali- 
fied may be a director of two or more in- 
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surers provided that the interlocking 
directorate is not used as a means of sub- 
stantially lessening competition in the insur- 
ance business or does not create a monopoly. 
S. B. 1283, approved May 7, 1949. 


Interscholastic athletic associations .. . 
Voluntary plans operated by schools or 
school authorities providing benefits for in- 
jury or accidental death of pupils in con- 
nection with athletic activities or in any 
other manner may be operated up to July 
1, 1951, without complying with the insur- 
ance laws of Wisconsin, but thereafter, in 
the absence of any specific statutory provi- 
sion, are subject to all applicable insurance 
laws of the state. S. B. 536, approved June 
16, 1949. 


Motor vehicles . . . Michigan has enacted 
an entire new Motor Vehicle Code, which 
provides for the registration, titling, sale 
and transfer and regulation of vehicles; 
provides for the licensing of motor vehicle 
dealers and wreckers; provides for the ex- 
amination, licensing and control of operators 
and chauffeurs; provides for the giving of 
proof of financial responsibility and security 
by owners and operators of motor vehicles; 
provides for the imposition, levy and collec- 
tion of specific taxes on vehicles, and the 
levy and collection of sales and use taxes, 
license fees and permit fees; provides for 
the regulation and use of streets and high- 
ways; provides penalties for violation of any 
of the provisions of the Act; and provides for 
civil liability of owners and operators of 
motor vehicles and for service of process 
on nonresidents. H. B. 420, approved June 
16, 1949. . . . South Carolina has enacted a 
new law regulating traffic on streets and 
highways, which provides for the use of a 
uniform system of traffic signals, signs, and 
markings; defines the powers and duties of 
local authorities with respect to the enact- 
ment of ordinances, rules and regulations 
concerning traffic enforcement; defines cer- 
tain crimes in the use and operation of ve- 
hicles; and provides penalties for violation 
of the Act. H. B. 1425, approved June 7, 
1949. 


Motor vehicle liability insurance . . . The 
Board of Control of Florida has been author- 
ized to secure public liability and property 
damage coverage on motor vehicles owned, 
operated or used by the Board. The measure 
also provides for limited waiver of govern- 
mental immunity. H. B. 475, law without 
approval, May 28, 1949... . New Hampshire 
has amended its definition of motor vehicle 
to include any self-propelled vehicle not 
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operated exclusively upon stationary tracks, 
except farm tractors and crawler type trac- 
tors. S. B. 14, approved May 12, 1949, 


Nonprofit hospital and medical service . . , 
Oklahoma has a new law providing for the 
incorporation and licensing of charitable and 
benevolent nonprofit hospital service and 
indemnity corporations and nonprofit med- 
ical service and indemnity corporations, pro- 
viding for their supervision and regulation 
by the State Insurance Commissioner. H. B, 
178, approved May 23, 1949. . . . Pennsyl- 
vania has reenacted its law regulating and 
supervising nonprofit medical service cor- 
porations organized to provide medical 
services to subscribers of low income. All 
rates charged subscribers, the form and con- 
tent of the contracts, the methods and rates 
of payment to doctors and dentists, and re- 
serves must be approved by the Department 
of Insurance and Department of Health. 
Annual financial reports are required. S. B. 
834, approved May 12, 1949. . . . Pennsyl- 
vania has also provided a special procedure 
for the incorporation ang dissolution of non- 
profit medical and dental service corpora- 
tions. The minimum reserve required for 
incorporation is $25,000, and all may be in 
the form of borrowed money. H. B. 1292, 
approved May 11, 1949. 


Nonresident motorists . . . The Pennsyl- 
vania statute providing for service of process 
in civil suits on nonresident owners or oper- 
ators of motor vehicles within the Common- 
wealth, making the appointment of the 
Secretary of Revenue as agent upon whom 
process may be served in any suit instituted 
in the courts of the Commonwealth, has 
been extended to include suits instituted in 
the United States District Courts of Penn- 
sylvania. S. B. 96, approved May 23, 1949. 


Photographs . . . The Department of 
Public Safety of Vermont is authorized to 
furnish to the public at nominal fees photo- 
graphic prints taken at the scene of motor 
vehicle accidents or photostatic copies of 
investigation reports or other material on file 
relating to motor vehicle accidents or fires. 
H. B. 377, approved April 29, 1949. 


Reinsurance . . . All or any part of the 
risks assumed by a Delaware insurance com- 
pany in any country other than the United 
States or a territory or insular possession 
thereof or the District of Columbia may, 
with the consent of the Insurance Commis- 
sioner, be reinsured in or transferred to any 
solvent insurance company authorized to 
transact business in any part of the world. 


(Continued on page 527) 
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A Guide 
to the Automobile Policy 


SUPPLEMENTARY PAYMENT PROVISIONS 


“As respects the insurance afforded by the other terms of this policy under Coverages 
A and B |Bodily Injury Liability and Property Damage Liability] the company shall: 


“b. pay all premiums on bonds to release attachments for an amount not in excess 
of the applicable limit of liability of this policy, all premiums on appeal bonds 
required in any such defended suit, the cost of bail bonds required of the insured 
in the event of accident or traffic law violation during the policy period, not to 
exceed the usual charges of surety companies nor $100 per bail bond, but without 
any obligation to apply for any such bonds; 
pay all expenses incurred by the company, all costs taxed against the insured in 
any such suit and interest accruing after entry of judgment until the company has 


ennsyl- paid, tendered or deposited in court such part of such judgment as does not exceed 
process the limit of the company’s liability thereon; 
rT oper- pay expenses incurred by the insured for such immediate medical and surgical 
mmon- relief to others as shall be imperative at the time of the accident; 
of the reimburse the insured for all reasonable expenses other than loss of earnings, 
whom incurred at the company’s request.” 
stituted 
ms. he HE LIMITS OF LIABILITY set forth perhaps, they do not differ greatly from those 
eon in the policy for bodily injury coverage, of preceding generations. But, because a 
1949 property damage coverage and medical pay- man’s word is no longer valued as highly as 
ments coverage, previously discussed in the the property he may possess or as the 
nent of May and June issues of THE INSURANCE’ solemn promise of a third person to guar- 
ized to Law JourNnAL, do not mean that once the antee his obligations, commercial transac- 
photo- company has paid out that sum of money, tions today take on a different aspect. 
motor itis under.no duty to pay any more. As we When an unknown person is involved in 
pies of saw last month, under the defense and set- an automobile accident, or when a person 
| on file tlement clause of the policy, a company may, known to be financially insecure is accused 
ir fires. because of “bad faith” or “negligence,” be of being the one at fault in a collision of 
liable for considerably more than the €X- two or more vehicles, his person or property 
of the nee limits = — in addition, or both are often taken into the custody of 
- eet oR age oe ee hag ed the law until the injured party is otherwise 
United pi ie gs Ae ao dy Z ee ae eee assured that he will receive satisfaction of 
session Sellers Ther = ee ae a can ; his claim (financial responsibility laws have 
a may, agreement wah inclu les the ielein a —— ~ ee ane — hm 
>mmis- settlement clause and aa substantially as ee ae an ee ee 
to any ois aUSe « ads SUuDSte y amount frees the person from custody, and 
ved, to ; an attachment bond, similarly sufficient, will 
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rhe promise to “pay all premiums” sug- 
gests the importance that present-day sophists 
place in financial guarantees. In that regard, 


Automobile Policy 


release his property. The same procedure 
operates in the case of a judgment. The 
unsuccessful party to a lawsuit must post 
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a bond guaranteeing the payment of the 
judgment, in the case of an appeal, agaiist 
the possibility of its failure. 

It is that charge or premium which is 
made for the furnishing of such bonds that 
the liability insurer covenants to pay. Be- 
cause of the plain meaning of the words em- 
ployed, there has been little occasion to 
resort to interpretive litigation. In earlier 
days, when such contracts made no provi- 
sion for furnishing or paying for such indem- 
nities, it was quite a different situation. The 
obsolescence of such contracts gives little rea- 
son to analyze what obligations might be in- 
terpreted to have different 
wording 


arisen from a 


“To Pay All Expenses” 


Of itself, the phrase “to pay all expenses 
incurred by the company” is clear and pre- 
sents no unusual problems. When a com- 
pany accepts premiums, promising to pay 
losses and defend suits, any expenses flow- 
ing directly from meeting such obligations 
are a normal consequence of engaging in the 
business of insurance and would seem to 
be logically chargeable to the company. It 
is only when an insurer should have incurred 
an expense and did not, and as a result may 
have breached its contract, that a contro- 
vertible question arises. With this in mind, 
it has been said that an insurer is under no 
obligation to pay for, or even advance, ex- 
penses for an insured’s appearance at trial, 
unless it has been informed that attendance 
would impossible. Such a 
ruling was handed down in a case where the 
company was defending a garnishment pro- 
ceeding and its defense was predicated upon 
the fact that the default judgment which 
had been obtained was due to the policy- 
holder’s non-cooperation in not appearing.’ 


otherwise be 


When the company promises to pay “all 
costs taxed against the insured,” it becomes 
just a little more realistic about paying, on 
behalf of the insured, all which the 
insured shall become “legally obligated” to 
pay. While costs were unknown at com- 
mon law, and were not recoverable or made 
a part of the judgment, in order to cover 
the expenses in prosecuting or defending an 
action, statutory allowances are presently 
allowed the successful litigant. “They are 


sums 


1 Fischer v. Western & Southern Indemnity 


Company, 110 S. W. (2d) 811 (Mo., 1937) 

2 Steinberg v. Mealey, 14 CCH Automobile 
Cases 556 (N. Y., 1942) 

’ Southwestern Bell Telephone Company v. 


Ocean Accident € 
F. Supp. 686 (Mo., 


Guarantee 
1938). 


Corporation, 22 
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allowed to a plaintiff because the default of 
the defendant made the lawsuit necessary, 
and to a defendant, because the plaintiff 
sued him without cause.” * 

The company, in this paragraph of the 
policy, is saying more specifically that it 
will pay this part of the judgment. In 
cases where the insurer has wrongfully re- 
fused to defend or settle, such costs as have 
been taxed against the insured in any actior 
into which he has been forced by the wrong 
of the company will be assessed as a part 
of the insured’s damages, including the rea- 
sonable costs of attorney’s fees.* 

In general, however, courts have refused 
to allow to a policyholder the costs of de- 
fending a declaratory judgment action brought 
by the company on the theory that the na- 
ture of the action presages no bad faith or 
litigious nature on the part of the insurer.‘ 


What Does ‘‘All’’ Mean? 


One of the most vexing problems arising 
out of the meaning to be applied to this 
clause is what is meant by the word “all” 
immediately preceding “interest accruing.” 
Does it mean “all the interest” regardless of 
whether the judgment rendered was within 
or in excess of the policy limits; or does it 
mean “all” the interest on the part of the 
judgment for which it is liable? While the 
problem does not arise as often in the case 
of taxed costs, there is authority for saying 
that “all” interest and “all” mean 
“entire,” neither one being modified by the 
limits of the company’s liability.® 


costs 


Courts adhering to such a point of view 
explain that the promise to pay “all” premi- 
ums—which the company also makes 
be regarded in a different light because of 
the element of delay. A delay in paying 
“all” premiums would not mean an increase 
in the amount which would have to be paid, 
as it would in the case of interest. Further- 
more, the promise to pay “all” premiums 
inures more to the benefit of a third person 
than to either of the parties to the contract 

The rule making the insurer liable for 
“all” interest regardless of the limit of the 
company’s liability seems to be based more 
on common because it provides 4 
reasonable protection to the insured against 
the consequences of delays on the part of the 
(Continued on page 526) 


should 


sense 


_* Carter v. Virginia Surety Company, 30 CCH 
Automobile Cases 831 (Tenn., 1978) Standard 
Surety & Casualty Company of New York ' 


Perrin, 21 CCH Automobile Cases 603 (La 
1944) 

5 Crothers v. Pro‘ective Indemnity Company 
of New York, 12 CCH Automobile Cases To 
(N. J., 1941) 
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The Incontestable 
and Reformation 


By ALVIN GERLACK 


San Francisco Attorney 


Does the ing ontestable clause forecl Sv’ 
the right to reform a policy? 


ANSWER to the 


7 HE CORRECT 
above would depends 


query, it 
upon many things. 


seem, 


Prior to the recent decision of the United 
States Court of Appeals for the Ninth 
Circuit in Richardson v. Travelers Insur- 
ance Company [13 CCH Lire Cases 538], 
171 F. (2d) 699, it was claimed to be 
“settled law” by most insurance company 
counsel that a suit to “reform” a policy 
was not considered a “contest” of the policy 
within the meaning of the “incontestable 
clause.” Among the leading cases which 
sustained this view are Columbia National 
Life Insurance Company v. Black, 35 F. (2d) 
571, 577 (CCA-10); Mates v. Penn Mutual 
Life Insurance Company [10 CCH Lire 
Cases 14], 55 N. E. (2d) 770 (Mass.); Buck 
v. Equitable Life Assurance Society, 165 Pac. 
878 (Wash.); and Equitable Life Assurance 
Society v. Rothstein, 122 N. J. Eq. 606, 195 
Atl. 723 In fact, prior to the decision in 
the Richardson 
directly opposing this view. However, 
counsel for appellant in the Richardson case 
contended that the’ plain, unequivocal 
language of the incontestable clause in Rich- 
ardson’s policy rendered the insurance com- 
pany’s suit to “reform” the policy, twenty 
years after its issuance and after the policy 


case there were no 


cases 


Incontestable Clause 


JULY 1949, NUMBER 318 


“contest” within the mean- 
clause. 


had matured, a 
ing of the 
The trial 
California) 
carrier and ordered reformation. 


court (Northern District of 
had agreed with the insurance 
The United 
States Court of Appeals, however, reversed 
the decision and presented the first opposition 
to the established rule as laid down in 
Columbia National Life Insurance Company 
v. Black, and other cases, supra. 

The next question that naturally arises 
is: Which line of cases will future decisions 
follow? 
that the Travelers 
Insurance Company decided to accept the 
decision of the Ninth Circuit Court in the 
Richardson case and not petition the Su- 
preme Court for a writ of certiorari (which 
petition would probably have been granted 
because two Circuits, the Tenth in the 
Black case and the Ninth in the Richardson 
case, are now diametrically opposed on this 
far-reaching question involving billions of 
dollars in life insurance now in force), the 
question is still left open, with the probability 
strong that in future decisions some courts 


In view of the fact 


will follow one line of reasoning and some 
another, depending in no small degree upon 
the ability of counsel representing the policy- 
holder. It has been my observation that 
in a great many of the decisions where the 
policyholder “lost out,” he was represented 
by counsel doubtless quite adept in other 
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fields of the law but no match for the 
very able and highly specialized insurance 
counsel representing the insurers in this 
highly specialized branch of the law. 

It is, in my humble opinion, quite possible 
that some “insurance company minded” 
states, like Missouri, New Jersey and Massa- 
chusetts, may be inclined to favor the 
Black rationale, while other so-called more 
“liberal” states, like California, Georgia and 
Pennsylvania, may be inclined to follow 
the line of reasoning in the Richardson case. 
What the federal courts will do is anybody’s 
guess—it is my guess, however, that the 
federal courts, including the Tenth Circuit, 
all things being equal, will probably be in- 
clined to follow the Ninth Circuit Court and 
Judge Orr’s reasoning in the Richardson case. 

I base this guess largely upon what 
appeals to me as the much more logical 
approach of Judge Orr. 

The “incontestable clause” in the Richard- 
Son case read: 

“This contract shall be incontestable after 
one year from date of .issue except for 
non-payment of premiums.” 


Former Predominant Belief 


The line of reasoning adopted by the 
Tenth Circuit Court in Columbia National 
Life Insurance Company v. Black, supra, 
illustrates the prevailing thought prior to 
the Richardson decision: 

“Both the policy applied for and the one 
issued provided, in substance, that ‘after 
one year from date hereof this policy shall 
become incontestable’, save for nonpay- 
ment of premiums, It is claimed that this 
provision bars this action. The contention 
is not sound. This is not a contest of the 
policy but a prayer to make a written 
instrument speak the real agreement of the 
parties. It would hardly be syggested that 
an assured, who brings an action to reform 
a policy and to recover under it as re- 
formed, was contesting the policy within 
the meaning of this clause. Yet the clause 
is not one-sided, and the right of the 
assured to have the writing express the 
agreement actually made is no greater than 
the right of the assurer. We have found 
no authority upon the point, although there 
are many decided cases involving the con- 
struction and scope of the clause. Reference 
is made to Mack v. Connecticut General Life 
Ins. Co. of Hartford, 12 F. (2d) 416 (8 
C. C. A.); Myers v, Liberty Life Ins. Co., 
124 Kan. 191, 257 P. 933, 55 A. L. R. 542; 
Scales v. Jefferson Standard Life Ins. Co., 
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155 Tenn. 412, 295 S. W. 58,55 A. L. R. 537, 
and the Annotation in 55 A. L. R. 549, for 
general discussions of the clause. Without 
going at length into the purpose and his- 
tory of the clause and without intimating 
that an actual contest may not be found 
under the cloak of reformation, we hold 
that an action to correct a purely clerical 
error in a policy issued, so that it will 
speak the truth as to the agreement of the 
parties, is not barred by the incontestable 
clause.” 


“New Look"’ for Policyholder 


Judge Orr (formerly Chief Justice, Su- 
preme Court of Nevada), in his opinion in 
the Richardson case, illustrates what I pre- 
dict will be the “new look” for the policy- 
holder in most future decisions, when he said: 


“Several issues have been raised in the 
briefs and argument, but in our view of 
the case the important question is the con- 
struction that should be placed on the 
incontestable clause contained in the policy 
issued. The clause reads: ‘This contract 
shall be incontestable after one year from 
date of issue, except for non-payment of 
premiums.’ 

“The leading case dealing with a similar 
incontestable clause is Columbia National 
Life Insurance Co. v. Black, 35 F. 2d 571 
(CCA-10). The court in that case held 
that a suit for reformation ‘is not a contest 
of the policy, but a prayer to make a 
written instrument speak the real agree- 
ment of the parties’. For that reason the 
correction of a mutual mistake was said 
to be excepted from the coverage of the 
incontestable clause. In accord with this 
principle are Buck v. Equitable Life Assur- 
ance Society of U. S., 165 P. 878; Equitable 
Life Assurance Society of U. S. v. Rothstein, 
122 N. J. Eq. 606, 195 Atl. 723; and Mates 
v. Pennsylvania Mutual Life Insurance Co., 
55 N. E. 2d 770. There appear to be no 
California decisions one way or the other 
on the precise point. However, the Equitable 
Life Assurance Society of U. S. v. Rothstein, 
and Mates v. Pennsylvania Mutual Life In- 
surance Co., do no more than repeat what 
was said in Columbia National Life Insur- 
ance Co. v. Black, supra. 


“The reasoning of the court in the Black 
case makes one of two assumptions, Either 


the incontestable clause is taken to refer 
to the terms of the alleged true agreement 
rather than the terms embodied in_ the 
executed policy, or the insurance policy 
itself is deemed to consist not of the terms 
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in the document issued by the insurer to 
the insured, but rather of the alleged actual 
understanding between the parties. If either 
of these propositions is sound, it follows 
that a suit to reform a document setting 
forth the terms of an insurance contract 
is not a contest of the contract itself. 
However, we are not persuaded that these 
assumptions are suported by reason or law. 

“The wording of the incontestable clause 
is unambiguous. It states, ‘this contract 
shall be incontestable . It seems that 
the phrase ‘this contract’ patently applies 
to the printed provisions appearing on the 
document of insurance of which that clause 
is a part. It is not a reference to the 
oral conversations and negotiations pre- 
liminary to the execution of the written 
instrument, but rather to the formal writing 
itself. The clause does not say that the 
insurer shall not contest his liability under 
the actual agreement; it says this contract 
shall be incontestable. The provisions set- 
ting forth optional payments upon maturity 
of the policy are integral parts of the 
written contract, and are included in the 
‘this contract shall be incon- 
testable ’ Tt seems logical to assume 
that an action to reform portions of a 
document involves contesting their validity. 
“In Dibble v. Reliance Life Ins. Co., 170 
Cal. 199, the Supreme Court of California 
applied the incontestable clause in a suit 
for cancellation on the allegation of fraudu- 
lent representations by the insured, As 
above pointed out, fraud, like mistake, is 
an inception defense, and falls naturally 
into the category of objections that should 
be raised within the one year period of 
the clause. The court in the Dibble case 
indicated approval of a broad application 
of the incontestable clause, adopting as 
part of its opinion on page 204 the words 
of the lower court, ‘it (incontestable clause) 
is valid as against all defenses not excepted 
from its operation’. If a suit for reforma- 
tion were held not to involve a contest of 
the provisions to be reformed, the insured 
would be deprived of the very confidence 
which the incontestable clause was meant 
to instill as to the face value of life insur- 
ance policies. This purpose fortifies the 
construction we have given the clause, and 
operates to preclude an attack upon the 
terms of the executed policy through an 
action 


reference, 


for reformation. 

“We have had less difficulty in arriving 
at this result because of the well-settled 
tule that the defense of fraud is barred by 
the incontestable clause contained in an 


Incontestable Clause 


insurance policy. It does not seem reason- 
able to bar the raising of fraud as a defense 
and at the same time allow the insurer to 
gain reformation for its own benefit on the 
ground of an alleged mistake of its own 
skilled employees.” 

A possible distinction, which I deem of 
no practicable importance, is the fact that 
the incontestable clause in the Black case 
referred to “this policy” while the same 
clause in the Richardson case referred to 
“this contract.” It is believed that most 
courts, if the question is ever raised, will 
probably hold the two terms synonymous. 

In Reliance Life Insurance Company uv. 
Thayer, 84 Okla. 238, 203 Pac. 190, 192, the 
court, in passing on the validity of an 
incontestable clause, said: 

“Webster’s International Dictionary de- 
fines these words as follows: 

“*Contest: Earnest struggle for superi- 
ority, defense, victory, etc.; competition; 
emulation; strife or argument.’ ” 


Richardson's Contention 


In the Richardson case, under Webster's 
definition the insured contended that the 
insurer made a contest of the policy in 
resisting payment of the full amount of 
$21,660 stated in the policy, only offering 
to pay one half thereof, or $10,830. Richard- 
son contended that the insurance company’s 
action was clearly an “earnest struggle for 
superiority” in attempting to pay only 
one half of the amount called for in the 
policy and that its present action under 
the form of an action to “reform” the con- 
tract of insurance, as well as its defense of 
his counterclaim, was undeniably a “de- 
fense” to his counterclaim. And for the 
same reason the insurer’s action certainly 
was an “earnest struggle for victory”, 
also a “competition” with Richardson for 
one half the amount plainly stated in the 
policy. The insured argued that the in- 
surer’s action was clearly both “strife” and 
“argument” with him over his right to 
recover the full amount ‘stated in the policy. 
In other words, the Travelers Insurance 
Company, in resisting payment of the full 
amount stated in the policy, came clearly 
within Mr. Webster’s definition above quoted. 
The limitation contracted for in the policy 
(incontestable clause) was one year. The 
year ended on December 31, 1927, and the 
company’s right to reform the policy or 
otherwise resist payment of the amount 
clearly stated in the policy (except for 
nonpayment of premiums) expired on that 
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date; its action filed in August, 1946—18% 
years after—came too late. 

He also contended incontestable 
clauses in insurance must have 
been intended to be something more than 
mere “sucker bait” to entrap credulous, 
naive and unwary buyers of life insurance. 


that 


policies 


Patryas Case 


The United States Supreme Court, on 
February 28, 1938, in U. S. v. Patryas, 303 
U. S. 341, 58 S. Ct. 551, rendered a decision 
which may be pertinent to the inquiry 
here. This case involved United States 
Government (Converted) Insurance under 
the World War Veterans Act of June 7, 
1924, as amended (38 U. S. C. A.), and 
particularly Section 307 of the World War 
Veterans Act, as amended July 3, 1930 
(38 U. S. C. A. 518), which reads as follows: 

“Policies of insurance issued, re- 
instated, or converted shall be incontestable 
from the date of issuance, reinstatement, 
or conversion, except for fraud, nonpay- 
ment of premiums, or on the ground that 
the applicant was not a member of the 
military or naval forces of the United 
States.” 

In that case the jury found that Patryas 
was in fact totally and permanently dis- 
abled three years before the issuance of his 
converted government policy. In affirm- 
ing the judgment in favor of the veteran 
policyholder, the Supreme Court said: 

“This converted policy of insurance pro- 
vided protection against from two 
causes: Namely, death and total permanent 
disability. A provision making a policy 
‘incontestable’ except for certain clearly 
designated reasons is wholly meaningless 
and ineffective if, after proof of the loss 
insured against, the policy can be con- 
tested upon grounds wholly different from 
those set out in the exception. The object 
of the provision is to assure the insured 
that payment on his policy will not be 
delayed by contests and lawsuits on grounds 
not saved by the exceptions (Northwestern 
Life Ins. Co, v. Johnson, 254 U. S. 96, 101, 
102, 41 S. Ct. 47, 49, 65 L. Ed. 155.) Here, 
it has been established that the veteran is 
totally and permanently disabled. Yet his 
policy is contested on the ground that it 
does not insure against this disability be- 
cause it existed before the policy was issued. 
If this defense can be interposed, his policy 
has never actually protected him against 
total permanent disability. Since perma- 
nent total disability is one of the two risks 
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loss 


insured against in the policy, any contest 
(not based on the exceptions) which may 
prevent the policyholder’s recovery for such 
admitted total permanent disability—exist- 
ing while the policy is in force—is a ‘contest 
forbidden by the ‘incontestable’ provision.” 


The Court continued: 


“ar 


lo resist payment of this veteran’s in- 
surance policy on the ground that he was 
totally and permanently disabled prior to 
the issue of the policy is to ‘contest’ 
payment within the generally accepted 
meaning of the word and violates the ‘incon- 
testable’ The purchaser of.a 
policy contract containing a provision that 
the insurer waives its right to contest except 
for fraud, nonpayment of premiums, and 
lack of military or naval service is entitled 
to rely on the plain terms and inducements 
of the provision which limits the grounds 
for contest of liability to those specifically 
reserved.” 


provision, 


Several years ago in an article by Arthur 
Rosenblum it was said that “the incon- 
testable clause properly may be regarded 
as a most important, if not the most impor- 
tant, provision in a life insurance policy.” 
While there are a great many important 
parts in a policy, each of which has its 
function in the make-up of the contract, 
the incontestable clause casts its influence 
over a great many other portions of the 
policy. The courts have well said that 
where a policy contains such a clause, it 
is, in effect, one kind of a policy before 
the expiration of the contestable period and 
a different, and more valuable, one there- 
after. (Leidinger v. Pacific Mutual Life Insur- 
ance Company, 139 So. 629; Mutual Reserve 
Fund Life Association v. Austin, 142 F. 398, 
6L. R.A. (N. S.) 1064.) 


Application of Rule 


The rule governing incontestable clauses 
is simple enough to state, but its application 


is sometimes more difficult. The general, 
and almost universal, rule in the United 
States is laid down in a California case 
entitled Dibble v. Reliance Life Insurance 
Company, 170 Cal. 199 (1915). See, also, 
8 Couch on Insurance, Sec. 2155. This 
case has now become one of the leading 
cases of the country, often being cited by 
state and federal courts. The rule, as there 
stated, is that an incontestable clause (after 
expiration of the contestable period) bars 
and precludes every defense to, or any con- 
test of, the policy on any ground which 
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is not specifically reserved or excepted in 
the incontestable clause itself. 

Under this general rule, it has been held 
that the incontestable clause bars such 
defenses as suicide (Northwestern Mutual 
Life Insurance Company v, Johnson, 254 U. S. 
96; Royal Circle v. Achterrath, 204 Ill. 649, 
63 L. R. A. 452), death at the hands of the 
law (Afro-American Life Insurance Company 
v. Jones, 151 So. 405), death while violating 
the law (Sun Life v. Taylor, 108 Ky. 408; 
Murphy v. Metropolitan Life Insurance Com- 
pany, 110 S. E. 178), death by aviation 
(Leidinger v. Pacific Mutual Life Insurance 
Company, 135 So. 85; aff'd 139 So. 629), 
death from tse of intoxicants (Loyal Amer. 
vy. Mayer, 13/ Ill. App. 574), delivery of the 
policy while applicant was not in good 
health (Prudential v. Connallon, 18 N. J. 
Eq. 16, although good health, by the terms 
of the policy, was made a condition prece- 
dent; Mutual Reserve Fund Life Association 
v. Austin, supra; Independent Life Insurance 
Company v. Yates, 12 Ténn. App. 331; 
Independent Life Insurance Company v. Car- 
roll, 130 So. 402), misstatement of age (Mu- 
tual Life Insurance Company v. New, 125 La. 
41; Lincoln Health & Accident Insurance Com- 
pany v. Jones, 52 Pac. (2d) 793; Arnold v. 
Equitable Life Assurance Soctety of United 
States, 228 F. 157), where such defenses 
were not reserved or excepted in the in- 
contestable clause itself (notwithstanding 
the fact that such defenses appeared else- 
where in the policy). ; 

In Dibble v. Reliance Life Insurance Com- 
pany, supra, the company defended on the 
ground that there were false statements 
or representations in the application for 
the policy, and filed a cross-complaint, 
seeking cancellation of the policy. The 
insured contended that such defense was 
barred by the incontestable clause. The 
company, at the same time, contended that 
for the court so to hold would be against 
public policy and in violation of the pro- 
visions of Section 1668 of the Civil Code, 
as exempting the insured from responsibility 
for his own fraud. The California Supreme 
Court followed the general rule herein- 
before set out and held that fraud as a 
defense was barred by the incontestable 
clause, saying that to hold so does not 
violate public policy, as condoning fraud, 
but, on the contrary, recognizes fraud and 


all other defenses, by providing ample time 
and opportunity within which they may, 
and after which they may not, be asserted. 


The court stated that incontestable clauses 
are in the nature of, and serve a purpose 
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statutes of limitation and re- 
pose; that the parties to a contract may 
provide for a shorter limitation than that 
fixed by law; and that such an agreement 
is in accord with the policy of statutes of 
that character. The court further made 
reference to and invoked the well-settled 
rule that in construing the provisions of 
a policy, all doubts and ambiguity must be 
resolved against the insurance company. 
(Aschenbrenner v. United States Fidelity & 
Guaranty Company, 54 S. Ct. 590; Narber 
v. California Life, 211 Cal. 176.) 


The rule as to fraud seems to be generally 
applied even though the fraud be so ab- 
horrent as to shock the conscience of the 
court, or even amount to a conspiracy to 
defraud, (Columbian National Life Insur- 
ance Company v. Hirsch, 272 N. Y. S. 94; 
Maslin v. Columbian National Life Insurance 
Company, 3 F. Supp. 368.) In the case of 
Kansas Life Insurance Company v. First 
Bank of Truscott, 78 S. W. (2d) 584 (1935), 


the court said: 


similar to, 


“However strongly we may be tempted 
on account of the nature of the facts 
[fraud] alleged, to admit them as a defense 
in this case, we without 
doing violence to the language of the in- 
contestable clause and without conflict 
the decisions construing that clause 


cannot do so 


with 


” 


In the Dibble case, supra, the court referred 
to, and distinguished the case of Reagen v. 
Union Mutual Life “Insurance Company, 189 
Mass. 555, 2 L. R. A. (N. S.) 821, wherein 
it was provided: “This policy is incontestable 
from date of issue, for any cause except 
The Massa- 
chusetts court, in that held such a 
clause did not preclude the defense of fraud. 
The rule announced in that case—that a 
clause making the policy incontestable from 


for nonpayment of premium.” 


case, 


date of issue is against public poiicy—in so 
far as fraud in the inception of the policy 
is concerned, is approved by many courts, 
but there are a number of decisions to 
the contrary. (National Annuity Associ- 
ation v. Carter, 132 S. W. 633, 94 A. L. R. 
1197; Ill. Bankers’ Life Assurance Company 
v. Hamilton, 67 S. W. (2d) 741, 94 A. L. R. 
1194; Joyce on Insurance (2d edition), vol. 
5, pp. 6095, 6099; Tennessee Life Insurance 
Company v. Nolin, 158 S. W. 775; Duvall v. 
National Insurance Company of Montana, 
154 Pac. 632.) Illinois, by statute, expressly 
permits the insertion of a clause making 
the policy incontestable from date of issue 
(Illinois Insurance Code, Section 224-c). 
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What Constitutes ‘‘Contest'’? 


It is interesting to note in this connec- 
tion the viewpoint of the courts as to what 
constitutes a “contest” under an _ incon- 
testable clause. With few exceptions, courts, 
both state and federal, hold that a mere 
notice of rescission (and a _ tender of 
premiums paid) within the contestable 
period is not a contest sufficient to effect 
a rescission. (Powell v. Mutual Life Insur- 
ance Company, 313 Ill. 161.) It is 
held that an insurer, in order to avail itself 
of a breach of warranty under an incon- 
testable clause, must assert its claim in 
court within the period named, either by an 
affirmative action, or by a defense (on the 
merits) to a suit brought on the policy, 
and that mere notice of rescission settles 
nothing. (Killian v. Metropolitan L*fe In- 
surance Company, 251 N. Y. 44 (Judge 
Cardozo writing the opinion); also, 
American Life Insurance Company v. Ste- 
wart, 57 S. Ct. 377; Rose v. Mutual Life 
Insurance Company, 19 F. (2d) 280.) The 
California rule is to the same. effect. 
(Meyer v. Johnson, 46 Pac. (2d) 822.) 

The time within which a “contest” may 
be brought is often dependent upon the 
form of the incontestable clause. The simple 
form, and the one generally in use prior 
to 1923, was: “This policy shall be incon- 
testable after two years from date of issue.” 
Under such a clause, the question 
as to whether or not the contestable period 
continued to run after the death of insured, 
if he died before expiration of the 
testable period. The courts, in determining 
the question, held that the incontestable 
clause was as much for the benefit of the 
beneficiary as it was for the insured, and 
that even though the insured died before 
expiration of the contestable period, if ‘“con- 
test” was not made within the contestable 
period, it was barred. (Monohan v. Metro 
politan Life Insurance Company, 283 Ill. 136.) 


also 


see, 


arose 


con- 


Later, some companies amended their 
clauses to read: “This policy shall be in- 
contestable after it has been in force for 
two vears from date of issue.” Under this 
clause, the companies contended that after 
death of the insured, the policy was no 
longer in force, but the courts held that 
the policy was im force after death of the 
insured, for the purpose of presentation of 
claim and payment thereof, and that here 
again, the company must contest the claim 
within two years after date of the issuance 
of the policy. (Cohen v. Metropolitan Life 
Insurance Company, 171 Atl. 106; Mutual 
Life Insurance Company v. Hurni, 263 U. S. 
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167; Duke v. Metropolitan L fe Insurance 
Company, 298 N. Y. S. 608; John Hancock 
Mutual Life Insurance Company v. Snyder, 
3 N. E. (2d) 898; Contra: Mutual Life 
Insurance Company of New York v. Stevens, 
195 N. W. 913; Sun Life Assurance Com- 
pany of Canada v. Allen, 259 N. W. 281.) 

In 1923 New York amended its statute, 
permitting the companies to make the clause 
read: “This policy shall be incontestable 
after it has been in force, during the lifetime 
of ihe insured, for a period of two years 
from its date of issue.” Under this form 
of clause, the holding is, and logically must 
be, that the incontestable clause ceases to 
be of force if the insured dies within the 
two-vear period, and that if death occurs 
within such period, the policy is thereafter 
always contestable within the provisions 
of the applicable statute of limitations. 
(Greenbaum v. Columbian National Life In- 
surance Company, 62 F. (2d) 56; Palmer v, 
John Hancock Mutual Life Insurance Com- 
pany, 265 N. Y. S. 796.) There are still 
other forms of the incontestable clause, 
but space does not permit a discussion 
of them. 


Nonapplication of Clause 


While, as hereinbefore pointed out, the 
incontestable clause has been given a broad 
and liberal interpretation by the courts, 
it must not be assumed that it applies to 
every situation generally, or that there are 
no cases wherein courts have held that it 
does not apply. Roughly stated, there are 
possibly three situations where the incon- 
testable clause may have no application 
(at least in some jurisdictions): (1) if no 
insurable interest exists in the applicant; 
(2) possibly, if there has been a substitution 
for the supposed applicant at the medical 
examination; and (3) possibly, if the policy 
clearly states that a certain risk is not 
assumed, 

In the first instance, the rule that the 
incontestable clause does not apply where 
there is no insurable interest is generally 
based upon the rule of public policy, for 
to hold would be to make 
the transaction a wagering one. (Sec- 
tion 10110, California Insurance Code; 
Stevens v. Woodmen of the World, 71 Pac. 
(2d) 898; Contra: Sun Life Assurance Com- 
pany of Canada v. Allen, supra.) 

In the second situation, courts 
point out that if “A” applies for insurance 
on his life and sends “B” as a substitute 
to take the medical examination for him, 
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manifestly “A” was never really insured, 
because the company’s doctors never ex- 
amined him; hence, the policy never took 
effect and never came into. existence. 
(Maslin v. Columbia Life, supra.) But as 
indicated by the court in the Dibble case, 
even this defense would probably be barred 
after the incontestable period by the in- 
contestable clause. 


In applying the third rule, however, the 
situation is not so simple. It has been 
held that where the policy clearly expresses 
that a certain risk is excepted, or not 
assumed, the incontestable clause has no 
application as against such a defense. 
(Metropolitan Life Insurance Company v. 
Conway, 252 N. Y. 449.) Of course, there 
are a number of decisions to the contrary. 
Some courts hold that an incontestable 
clause is broad enough to bar even a claim 
on a risk not assumed, unless it is ex- 
cepted in the incontestable clause itself. 
(Standard Life Insurance Company v. Robbs, 
6S. W. (2d) 520; 6 Tulane Law Review 
636, citing Vance on Insurance (1930), 
231; Royal Circle v. Achterrath, supra; 
Leidinger v. Pacific Mutual Life Insurance 
Company, supra; Loyal American v. Mayer, 
supra.) The Dibble and Richardson cases 
also appear to be to the same effect. How- 
ever, a distinction is made by some courts 
between a forfeiting condition and a risk 
not assumed, and it is held that the incon- 
testable clause is effective as against a for- 
feiting condition. 


This distinction was very clearly indicated 
in the case of Metropolitan Life Insurance 


Company v. Conway, supra, by Judge 
Cardozo, while sitting as Chief Judge of 
the Court of Appeals of New York. He 
pointed out that in the Conway case it 
was clearly provided in the policy that 
death as a result of aviation was a risk 
not assumed. He further pointed out that 
the language of the policy in that case 
could be clearly differentiated from that 
in the case of Northwestern Mutual Life 
Insurance Company v. Johnson, supra, wherein 
the United States Supreme Court held that the 
incontestable clause barred the defense of 
suicide under the policy therein involved. 
In the latter case, the clause read: “If 

insured shall while sane or 
insane, die by his own hand, then in every 
such case, this policy shall be void.” Judge 
Cardozo held that this clause stated a for- 
feiting condition, and as against it, the 
incontestable clause would apply, but that 
the incontestable clause was not a mandate 
as to coverage, where the policy clearly 
expressed that a certain risk was not as- 
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sumed. While the distinction may seem 
very finespun, it is one that has received 
considerable recognition. 


Lapse and Reinstatement of Policy 


The problem of the interpretation of the 
incontestable clause is often complicated 
by lapse and reinstatement of the policy. 
The provision in the policy, as to reinstate- 
ment, is generally that the “policy may be 
reinstated upon presentation at the 
Home Office of evidence of insurability 
satisfactory to the Company .. .” The 
company, in lieu of a medical examination, 
often requests the insured to sign an 
application for reinstatement and makes in- 
quiry therein as to the medical history 
of the insured since the date of issuance 
of the policy. 


In,these applications, misstatements or 
misrepresentations are sometimes made by 
the insured, and the question then arises— 
when is such misrepresentation barred by 
the incontestable clause? The majority rule 
is that the contestable period runs afresh 
from the date of the reinstatement, at least 
so far as any misstatement in the applica- 
tion for reinstatement is concerned, and 
the reinstatement does not become incon- 
testable, as against such misrepresentation, 
until expiration of the contestable period 
provided in the clause, as dating afresh 
from the reinstatement. (McCormack uv. 
Security Mutual Life Insurance Company, 
220 N. Y. 447; Smith v. State Mutual, 321 
Pa. 17; Pacific Mutual Life Insurance Com- 
pany v. Galbraith, 115 Tenn. 471; Great 
IVestern Life Insurance Company v. Snavely, 
206 F. 20 (CCA-9); 46 L. R. A. (N. S.) 
1056; Wallach v. Aetna Life Insurance Com- 
pany, 78 F. (2d) 647 (CCA-2).) The courts, 
in arriving at this conclusion, have based 
it upon various grounds, but not until a re- 
cent holding of the Ninth Circuit Court 
of Appeals was the decision based upon 
policy. (New York Life Insurance Com- 
pany v. Waterman [2 CCH Life Cases 104], 
104 F. (2d) 990.) 

The court in the Il’aterman case based 
its decision on Section 1668 of the California 
Civil Code, and held that the contention 
of the insured could not be sustained. The 
insured contended that if, after expiration 
of the original contestable period, a lapse 
and reinstatement occurred, the incontest- 
able clause, upon such reinstatement, related 
back to the date of the policy, and there- 
after, from the time of such reinstatement, 
any defense of misrepresentation in the ap- 
plication for reinstatement was barred, and 
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that such a holding would not violate public 
policy, since the company had the oppor- 
tunity to investigate the insurability of 
the policyholder before granting the rein- 
statement. 

The insured’s contention was in line with 
the minority (and, as I view it, the more 
logical) rule (Jl/inois Bankers’ Life and As- 
surance Company v. Hamilton, supra; cases 
cited at 94 A, L. R. 1200; New York Life 
Insurance Company v. Campbell, 83 S. W. 
(2d) 542) based upon the reasoning that 
since reinstatement is a privilege granted 
under the policy, and not a gratuity, and 
since, as the very word implies, the diction- 
ary defines “reinstatement” as a restoration 
or re-establishment of the contract, such 
re-establishment must be of the entire con- 
tract, including the incontestable clause. 
The California courts have not yet passed 
on this question. 


Disability and Double Indemnity 


The problem of the interpretation of an 
incontestable clause is further complicated 
where a policy contains disability and double 
indemnity provisions. Up until 1923, most 
policies containing such benefits had no 
exception in the incontestable clause as to 
any provisions or conditions relating to 
disability benefits, nor, in fact, were such 
exceptions permitted by the statutes of 
New York. But in 1923, the New York 
law was amended, permitting a company, 
at its option, to except “provisions relating 
to benefits in the event of total and perma- 
nent disability, and provisions which grant 
additional insurance specifically against death 
by accident.” (New York Insurance Law, 
Section 101, subsection 2.) Many states 
soon followed suit, and most of the larger 
companies promptly availed themselves of 
the right to make this exception. 

Prior to the insertion of the above, or 
similar, exceptions in incontestable clauses, 
the court uniformly held that the incon- 
testable clause applied equally as well to 
the disability portion of the policy as it did 
to the life portion. (Young v. Home Life 
Insurance Company, 173 S. E. 566; Morris 
v. Missouri State Life Insurance Company, 
171 S. E. 740; Fishel v. Union Central 
Life Insurance Company, 270 N. Y. S. 
734; Northern Life Insurance Company v. 
Christie, 36 Pac. (2d) 73; Norris v. Travelers 
Insurance Company, 79 Pac. (2d) 842; 
Aetna Life Insurance Company v. Du Barry, 
12 F. Supp. 664.) 

After the insertion of the exception re- 
lating to disability and double indemnity, 
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there were very few reported cases on the 
subject until 1934. In 1934 the Fourth 
Circuit Court of Appeals in Ness v. Mutual 
Life Insurance Company, 70 F. (2d) 59, 
held that an incontestable clause with an 
exception as to disability and double in- 
demnity benefits, as contained in the policy 
involved in that action, barred a contest 
or rescission of disability benefits for fraud 
in the application. Later, the Supreme Court 
of the United States announced the same 
rule. (Stroehmann v. Mutual Life Insur- 
ance Company, 57 S. Ct. 607.) In Cali- 
fornia, in a case of first impression in this 
state, the Third District Court of Appeal 
announced the same rule, where the same 
form of incontestable, clause was involved. 
(Mutual Life Insurance Company v. Mar- 
golis, 53 Pac. (2d) 1017.) 

In these three cases, the incontestable 
clause read as follows: “ and except 
for the restrictions and provisions applying 
to double indemnity and disability benefits, 
as provided in sections 1 and 3, respectively, 
this policy shall be incontestable - 


Thereafter, the question came before the 
Supreme Court of California in the case of 
Coodley v. New York Life Insurance Com- 
pany, 70 Pac. (2d) 602, wherein the incon- 
testable clause read as follows: “This 
policy shall be incontestable except 
for non-payment of premium and except 
as to provisions and conditions relating to 
disability benefits.” 

The company sought to rescind the dis- 
ability benefits of the policy and contended 
that because of the difference in the word- 
ing of the clause, the rule announced in 
the Ness and Margolis cases did not apply. 
The insured, on the other hand, contended 
that under the rule announced in_ the 
Dibble case, supra, the only right of con- 
test reserved by the company was the right 
to set up, as defenses, those matters cata- 
logued or listed in that portion of the 
policy headed “Disability,” and since fraud 
was not excepted in the incontestable clause 
and did not appear among the other pro- 
visions in the disability portion of the policy, 
the disability portion could not be rescinded 
on the ground of fraud in the application. 
The Supreme Court of California held in 
favor of the insured and upheld the validity 
of the disability benefits of the policy. See, 
also, Cohen v. Metropolitan Life Insurance 
Company [1 CCH Life Cases 1091], 89 
Pac. (2d) 732. It cited with approval the 
Margolis and Stroehmann cases, supra, and 
quoted from the latter as follows: 

“Without difficulty, respondent [insur- 
ance company] could have expressed in plain 
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words the exception for which it now con- 
tends. It has failed, we think, so to do. 
And applying the settled rule, the insured 
is entitled to the benefit of the resulting 
doubt.” 

In the meantime, the Ninth Circuit 
Court of Appeals, in May, 1935, in two 
cases (New York Life Insurance Company 
v. Kaufman, 78 F. (2d) 398; Mutual Life 
Insurance Company v. Markowitz, 78 F. 
(2d) 396) followed the rule laid down in 
the Ness case, supra. In both of these cases, 
which are cited with approval in the 
Coodley case, supra, certiorari was denied 
by the United States Supreme Court. 


However, a contrary rule has been an- 
nounced by other courts, chiefly by those 
of New York and Pennsylvanias (Cham- 
bers v. New York Life Insurance Company, 
265 N. Y. S. 217; Guardian Life Insurance 
Company v. Katz, 275 N. Y. S. 743; Ruhlin 
v. New York Life Insurance Company, 93 
F, (2d) 416 (Pa.); Equitable Life Assurance 
Society v. Kushman, 11 N. E. (2d) 719 
(N. Y.); Grauer v. Equitable Life Assurance 
Society, 3 N. Y. S. (2d) 564.) In a case 
where the incontestable clause read, “This 
policy, except as to provisions relating to 
disability and double indemnity, shall be 
incontestable . the Fourth Circuit 
Court of Appeals of the United States fol- 
lowed the New York rule, notwithstanding 
its decision in the Ness case, supra. 
(Equitable Life Assurance Society v. Deem, 
91 F. (2d) 569.) 


Conclusion 


This brief presentation illustrates some 
of the rules governing incontestable clauses 


but does not, by any means, exhaust the 
subject. However, it should amply demon- 
strate the importance of the incontestable 
clause in a life insurance policy and the 
prominent part the clause plays in the pro- 
tection of a policyholder’s rights under 
a policy containing such a clause. 


In conclusion, I would say that as 
Dibble v. Reliance Life Insurance Company, 
supra, is the leading case applying the in- 
contestable clause against fraud on the part 
of the policyholder, Richardson v. Travelers 
Insurance Company, supra, is now the lead- 
ing case laying down the principle that the 
incontestable clause is good against any de- 
fense, including reformation. 


It would, therefore, seem that the ques- 
tion, “Does the incontestable clause fore- 
close the right to reform a policy?” would 
probably be answered in the affirmative 
—if the Richardson case stands. As pointed 
out in Judge Orr’s opinion, the only possible 
exception would be where the insurer issues 
a policy to a beneficiary who has no in- 
surable interest—for example, a private citi- 
zen, with no other connection, takes out 
a life insurance policy on the life of the 
President of the United States. In such 
a case the issuance of the policy would 
be so obviously against public policy as to 
make the entire transaction null and void 
as a wagering contract, with all the evil 
implications connected therewith. Such a 
suit would not involve the incontestable 
clause, but rather the broader question of 
public policy, the object of consideration 
being not relief for the insurer, but pro- 


tection of the public. [The End] 








PUTTING THE LAWYERS ON MACHINES 


The Survey of the Legal Profession has asked for and obtained a report on 


the basic statistics of the 175,000 lawyers in the United States. 


Using the 


roster of lawyers listed in the 1949 edition of the Martindale-Hubbell Law 
Directory, the report of the independent council commissioned by the Survey 
covers the number, geographical distribution, age, education, sex, relative 
professional standing, public service and status in practice of members of 


the legal profession. 


The report was compiled by making a “punched card” 


for each attorney and tabulating the results on equipment of the International 
Ren ant . . . ~ . . . oe 
Business Machines Corporation. The statistics are listed by towns, cities and 
States and include a national recapitulation. 
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The “Other Insurance” Provisic 


THERE ARE THREE 
VIEWS ABOUT 
“OTHER INSURANCE”— 
ALL DIFFERENT 


W HEN an automobile accident occurs 
today, the investigation which follows 
frequently develops the fact that more than 
one insurance policy is applicable. This situ- 
ation is due in part to the variety of policies 
which have arisen as a result of credit trans- 
actions and in part to the increasing popu- 
larity of insurance. 


When there are two or more policies of 
insurance in force on the same risk, and they 
are for the benefit of or in the name of the 


* Couch on Insurance, Section 1041 
2 Fitzgerald v. Milwaukee Automobile Insur- 


ance Company, Ltd., Mutual, 277 N. W. 183 
(Wis., 1938). 


3 American Employers’ Insurance Company v. 
Liberty Mutual Insurance Company [19 CCH 
Automobile Cases 1055], 36 Atl. (2d) 284 (N. H., 
1944); Kenner v. Century Indemnity Company 
et al. [25 CCH Automobile Cases 657], 67 N. E. 
(2d) 769 (Mass., 1946). 


‘Ranallo v. Hinman Brothers 
Company, 49 F. Supp. 920 (DC Ohio, 1942); 
Thompson Heating Corporation v. Hardware 
Indemnity Insurance Company of Minnesota [17 
CCH Automobile Cases 327] (Ohio Ct. App., 
1943); Traders & General Insurance Company v. 
Hicks Rubber Company [17 CCH Automobile 
Cases 115], 169 S. W. (2d) 142 (Tex., 1943): 
Trinity Universal. Insurance Company v. General 
Accident, Fire & Life Assurance Corporation, 
Ltd. [12 CCH Automobile Cases 58], 35 N. E. 
(2d) 836 (Ohio, 1941) 


5 Avery v. American Automobile Insurance 
Company et al. [16 CCH Automobile Cases 46], 
166 S. W. (2d) 471 (Mo., 1942): Grasberger v. 
Liebert & Obert, Inc. [4 CCH Automobile Cases 
141}, 6 Atl. (2d) 925 (Pa., 1939): Michigan 
Alkali Company v. Bankers Indemnity Insur- 
ance Company [3 CCH Automobile Cases 247], 
103 F. (2d) 345, 19 F. Supp. 9 (N. Y., 1939): 
New Amsterdam Casualty Company v. Hart- 
ford Accident & Indemnity Company [5 CCH 
Automobile Cases 1195], 108 F. (2d) 653 (CCA-6, 
1940). 
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Construction 


same person, other insurance exists.’ The 
risk covered is the controlling consideration 
is broad 
enough to include more than additional auto- 
mobile policies.’ 


since the term “other insurance” 


Thus, the other insurance 
may be provided by a garage liability policy, 
a premises policy,’ a lessor-lessee policy,’ a 
nonownership policy,” a mortgagor-mortgagee 
policy,’ a burial policy," a life policy with 
special death benefits,’ or another automobile 
policy.” 

® Consolidated Shippers, Inc. v. Pacific Em- 
ployers Insurance Company [11 CCH Automo- 
bile Cases 864], 114 Pac. (2d) 34 (Calif., 1944), 
rev'g [11 CCH Automobile Cases 250] 112 Pac. 
(2d) 673: Employers’ Liability Assurance Cor- 
poration v. Accident & Casualty Instrance Com- 
pany of Winterthur, Switzerland [17 CCH Aw 
tomobile Cases 568], 134 F. (2d) 566 (Ohio, 
1943); Great American Indemnity Company v. 
McMenamin et al. [6 CCH Automobile Cases 
422], 134 S. W. (2d) 734 (Tex., 1939): Mary- 
land Casualty Company v. Hubbard et al., 22 
F. Supp. 697 (Calif., 1938). 


776 A. L. R. 1174, annotation entitled: ‘‘Au- 
tomobile Insurance: policy obtained by mort- 
gagee or conditional vendor of car as other 
or additional insurance within clause against 
such insurance in policy obtained by mortgagor 
or conditional vendee and vice versa.'’ Fageol 
Truck & Coach Company v. Pacific Indemnity 
Company [12 CCH Automobile Cases 674], 117 
Pac. (2d) 661 (Calif., 1941); 29 American Juris- 
prudence, Section 1334, pp. 998-999; 6 Ruling 
Case Law 1048, Section 10. 


’ There have apparently been no cases deal- 
ing with the overlapping between the automo- 
bile medical payments coverage and a_ burial 
policy. 

*See footnote 8, supra. 
here. 

1” Couch, op. cit., Section 1039 et seq.; 29 
American Jurisprudence, Sections 1333 and 1334; 
6 Ruling Case Law 1048, Section 10; 122 A. L. R. 
1204. 
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the Automobile Policy 


By ROBERT B. BILLINGS — Attorney, State Farm Insurance Companies 


THE AUTHOR’S VIEWS ARE NOT 


Automobile insurance policies usually refer 
to other insurance in four different pro- 
visions :” 

1. In the provision relating to newly ac- 
quired automobiles, policies generally pro- 
vide that they will not apply to any loss 
against which the named insured has other 
valid and collectible insurance. 

2. In the omnibus provision, which pro- 
vides liability, property damage and medical 
payments protection to anyone using the 
described automobile with the permission of 
the named insured, a few policies provide 
that this provision does not apply to any 
person or organization with respect to any 
which he has other valid and 
collectible insurance.” 


loss against 
3. In the provision relating to the use 
of other automobiles (commonly called the 
“DOC” provision), the policies generally 
provide that the protection for liability, prop- 
erty damage and medical payments while the 
insured is driving another automobile shall 
be in excess of any other valid and collectible 
insurance. 

4. Finally, most policies have a special 
condition relating to other insurance, usu- 
ally in terms similay to that adopted by 
the Standard Automobile Insurance Policy, 
e.g. “Other Insurance: If the named in- 
sured has other insurance against a 


loss 
"The Standard Automobile Insurance Policy 
refers to other insurance twice, e.g., in the 
provision for automatic insurance for newly 
acquired automobiles and in condition 8, spe- 
cifically covering other insurance. See Ameri- 
can Bar Association, Insurance Policy Annota- 
tions, vol. 1, pp. 74-75, 117. 

"This was eliminated from the Standard 
Automobile Insurance Policy. See ibid., p. 72. 
"%Tbid., p. 117. 


“Other Insurance” Provision 


NECESSARILY THOSE OF THE COMPANY 


covered by this policy, the company shall 
not be liable under this policy for a greater 
proportion of such loss than the applicable 
limit of liability expressed in the declara- 
tions bears to the total applicable limit of 
liability of all valid and collectible insurance 
against such loss.” ™ 


Safeguard 
Against Undue Speculation 

Each of these provisions is designed to 
avoid liability for double insurance.“ They 
accomplish this purpose by making the pol- 
icy inapplicable, excess or proratable when 
other insurance. The history of 
these provisions is unchartered,” but it is 
probable that, chronologically, the provision 
making the policy inapplicable if there is 
other insurance originated first because of 
the general abhorrence which the law has 
felt for wagering and the suspicion with 
which courts early regarded all types of alea- 
tory contracts. Actually, insurance is for 
the purpose of equalizing the losses incident 
to life’s activities * and is directly designed 
to shift losses from the shoulders of indi- 
viduals who can ill afford them to a group 
of individuals who can easily bear the losses 
when split among themselves through minute 
premium payments.” In spite of the fact that 
a degree of actuarial proficiency has been 


there is 


4 New Amsterdam Casualty Company v. Hart- 
ford Accident & Indemnity Company, supra, 
footnote 5. 

% An excellent discussion appears in 15 IJn- 
surance Counsel Journal 31, and the transcrip- 
tion of remarks after the formal paper shed 
some light on the development of the other 
insurance provision. 

1 Vance on Insurance, p. 1. 

1% Maclean, Life Insurance, p. 2. 





attained which would enable companies to 
weight their premiums in order to take care 
of almost any circumstances“ and in spite 
of the additional protection afforded by our 
criminal sanctions against the malicious de- 
struction of property,” it is thought that 
the other-insurance provision provides a 
healthy safeguard against undue speculation. 
One authority has said: “The objective of 
such a stipulation is to prevent the moral 
hazard from being increased without the 
knowledge of the insurer which has assumed 
the risk, it undoubtedly being true that, even 
though the insured may retain an interest 
in the preservation of the property, the 
motive for its preservation would not be as 
strong if several policies existed upon the 
property aggregating a sum in excess of its 
actual value.” ” To this it may be added that 
the provisions also tend to protect against 
the gross carelessness of the insured and to 
prevent a motive for fraudulent destruction.” 


Differing Views 


It can readily be seen from the provisions 
that insurers have adopted three different 
views as to what should be done. when 
there is other insurance. First, some in- 
surers feel that their policy should not apply. 
Secondly, some feel that their policy should 
provide protection only if the limits of the 
other insurance is first exhausted. And 
finally, some insurers feel that the loss should 
be prorated. However, there is no uniform- 
ity in these views, and generally one auto- 


mobile policy will express all three views 
in its different provisions!” Are all three 
views necessary because of the character of 
the situations covered under the automatic 
coverage, omnibus coverage and use-of-other- 
automobiles coverages? 


Identity of Scope and Validity 


Although a particular policy may be in- 
consistent in its various other-insurance pro- 
visions, when read as a whole, it usually 
expresses the intent of the insurer precisely, 
Thus, when other insurance exists, each pol- 
icy must be read as a whole and the other- 
insurance provisions compared to one an- 
other. When so read, the policies must be 
identical in scope as to the specific risk; and, 
if one policy is invalid*™ or inapplicable be- 
cause of a specific exclusion or is unenforce- 
able because of some act or omission on the 
part of the policyholder in contravention of 
the policy, it is not other insurance within 
the meaning of the other-insurance provi- 
sion.” If, as often occurs, a mortgagor or 
lessor and a mortgagee or a lessee obtain 
insurance on their special interests, then 
there is not an identity of scope between 
the policies so that the other-insurance pro- 
vision is inapplicable.” The scope of the 
coverage of a particular policy may also be 
affected by the statutory réquirements in the 
jurisdiction ™ or by the conformity clause 
in regard to conflict of laws. An insurer 
may be relieved of liability if the insured 
fails to give the notice of the loss required 





* An extremely interesting discussion of tra- 
ditional concepts analyzed according to modern 
developments appears in 48 Columbia Law Re- 
view 1162, entitled ‘‘Insurable Interest in Prop- 
erty: A Socio-Economic Re-evaluation of a 
Legal Concept,’’ by Bertram Harnett and John 
V. Thornton. This article also appears in the 
June, 1949 issue of THE INSURANCE LAW 
JOURNAL 

” Ibid. 

* Couch, op. cit., Section 1041, note 1. 

1 Ibid. 

2 But the Standard Automobile Insurance 
Policy refers to other insurance only twice. 
See footnote 11, supra. 

*% Sution v. Franklin Fire Insurance Company, 
209 N. C. 826, 184 S. E. 821 (1936); 10 L. R. A. 
(N. S.) 740. 

* Emplovers’ Liability Assurance Corporation 
v. Accident & Casualty Insurance Company of 
Winterthur, Switzerland, supra, footnote 6 (de- 
fining ‘‘business’’); Farm Bureau Mutual Auto- 
mobile Insurance Company v. Violano [14 CCH 
Automobile Cases 592], 123 F. (2d) 692 (Vt., 
1941) (defining ‘‘household’’); Keyes v. Conti- 
nental Casualty Company, 121 Pa. Super. 359, 
183 Atl. 672 (1936) (requirement of immediate 
notice); Maryland Casualty Company v. Bankers 
Indemnity Company, 51 Ohio App. 323, 200 N. E. 
849 (1925) (exclusion as to named insured); 
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Massachusetts Bonding & Insurance Company . 
Preferred Automobile Insurance Company [7 
CCH Automobile Cases 4], 110 F. (2d) 764 
(Mich., 1940) (defending ‘‘household’’ and con- 
taining dictum as to permission required of a 
partner); New Amsterdam Casualty Company 
v. Hartford Accident & Indemnity Company, 
supra, footnote 5 (exclusion while truck is 
rented); Pearson et al. v. Johnson [18 CCH 
Automobile Cases 302], 10 N. W. (2d) 357 
(Minn., 1943) (defining ‘‘member of family"); 
Speier et ux. v. Ayling [24 CCH Automobile 
Cases 413], 158 Pa. Super. 404,45 Atl. (2d) 
385 (1946) (exclusion as to property owned by 
or in charge of the insured). 

25 Couch, op. cit., Section 1053; 6 Ruling Casé 
Law 1048, Section 10; 76 A. L. R. 1174. 

2s American Automobile Insurance Company 
v. Penn Mutual Indemnity Company [26 CCH 
Automobile Cases 1114], 161 F. (2d) 62 (CCA-3, 
1947); Kenner v. Century Indemnity Company 
et al., supra, footnote 3; Maryland Casualty 
Company v, The National Mutual Casualty Com- 
pany of Tulsa, Oklahoma [30 CCH Automobile 
Cases 548] (Kan., 1948); Polonitz v. Wasilindra 
{20 CCH Automobile Cases 655], 37 Atl. (2d) 
136 (Pa., 1944). 

™ Sheehan v. 
1935). 


Lewis, 260 N. W. 633 (Wis., 
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by the policy, and its policy would not then 
constitute other insurance.* If the policy, 
by endorsement, stipulates that it shall be 
inapplicable if an accident occurs while the 
automobile is rented to another, and, at the 
time of the accident, the car is rented to 
another person, the insurer is not liable and 
its policy is not other insurance.” In Farm 
Bureau Mutual Automobile Insurance Com- 
pany v. Violano,” the word “household” 
was held to mean the familial or residential 
group with which one lives, thereby relieving 
the father’s insurer of liability since the son 
was not a resident of the household within 
the terms of the policy. It has also been 
intimated that a partner using his partner’s 
automobile must actually have the named 
insured’s permission in order for the omni- 
bus clause to operate to afford him protec- 
tion." In another interesting situation, a 
dealer loaned an automobile to a collector 
who worked for the same company as the 
dealer; the court held the dealer’s policy in- 
applicable since the collector could not be a 
“customer” within the meaning of his insur- 
ance policy.” Another court held that the 
term “business” did not mean only the in- 
sured’s personal business and that the em- 
ployee’s insurer was primarily liable while 
the employer’s insurer was liable only for 
the excess.™ Thus, it can be seen from the 
cases that in order for the other-insurance 
provision to be effective, the policies must 
have an identity of scope and must be valid in 
so far as the particular accident is concerned. 


Initiation of Liability 


If both policies are identical in scope and 
are valid, then the liability of both insurers 
arises at the particular moment when the 
automobile is used so that the policies will 
both apply.* For example, if one automobile 
policy provides omnibus coverage to a person 
using the car with the permission of the 
named insured and the permissive user’s 


* Keyes v. Continental Casualty Company, 
supra, footnote 24. 

* New Amsterdam Casualty Company v. Hart- 
ford Accident & Indemnity Company, supra, 
footnote 5. 

® See footnote 24, supra. 

* Massachusetts Bonding & Insurance Com- 
Pany v. Preferred Automobile Insurance Com- 
pany, supra, footnote 24. 

s General Motors Acceptance Corporation v. 
Keran et al. [14 CCH Automobile Cases 849], 
41 N. E. (2d) 211 (Ill., 1942). 

® Employers’ Liability Assurance Corporation 
v. Accident & Casualty Insurance Company of 
Winterthur, Switzerland, supra, footnote 6. 


“Other Insurance” Provision 


insurance policy provides protection while 
the named insured is using another automo- 
bile,, the liability of both insurers attaches 
as soon as the automobile is permissively 
used.® An interesting situation arises when 
an insurance agent promises an individual 
that he will issue him a liability policy to 
take effect on the expiration of his old policy 
with another company, and the home office 
sends the agent the new policy a day after 
the individual has an accident but before 
the old policy has expired. The two poli- 
cies, in such a situation, have been held not 
to cover the same loss,” since the delivery 
of the policy to the agent does not constitute 
a constructive delivery to the insured and 
because the only agreement in force is the 
oral contract to issue a policy upon the 
expiration of the other policy. In other 
words, the other-insurance provision does 
not come into consideration because the new 
policy is not in force. 


Assuming that all preliminary conditions 
precedent have been complied with, the two 
policies applicable to the accident may con- 
tain an identical other-insurance provision. 
Suppose that one policy provides omnibus 
coverage and specifies that it shall not apply 
if there is other valid and collectible insur- 
ance available. Suppose further that the pol- 
icy written on the permissive user protecting 
him while he uses another automobile pro- 
vides that it shall not apply if there is other 
insurance available. Both policyholders may 
have spent their money for premiums ex- 
travagantly if these provisions are both 
deemed valid.” To give effect to logic in 
such a situation would mean that there could 
be no recovery under either policy and that 
the insured is practically uninsured.” The 
same thing could be said if both policies 
were excess as to the same loss. However, 
it could just as logically be held that since 
there was no other valid and collectible 
insurance in force, a recovery could be had 
against, either insurer separately with only 
one recovery being permitted.” Occasion- 


% Zurich General Accident & Liability Insur- 
ance Company v. Clamor et al. [12 CCH Auto- 
mobile Cases 1117], 124 F. (2d) 717 (CCA-7, 
1941). 

3 Tbid. 

3% Pfuehler v. General Casualty Insurance 
Company [12 CCH Automobile Cases 815], 239 
Wis. 30, 300 N. W. 469 (1941). 

37122 A. L. R. 1204. Cf. Interstate Automo- 
bile Insurance Company v. Edens, 235 S. W. 
671 (Tex., 1921). 

%122 A. L. R. 1204; Trinity Universal In- 
surance Company v. General Accident, Fire & 
Life Assurance Corporation [7 CCH Automobile 
Cases 481] (Ohio, 1940). 

8° Ibid. 
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ally, courts have apparently adopted the ar- 
bitrary criterion that an action may be 
maintained on the policy first issued.” 


Leaving Policyholder 
Without Coverage 


Needless to say, the reasonable expecta- 
tion of the respective policyholders in this 
situation is that the loss will be paid by one 
or both insurers. Courts, also, have been 
reluctant to adopt a position that would 
leave the policyholder without coverage.” 
One District Court has put the matter rather 
succinctly: “The least that may be said is 
that the provisions of the respective policies 
as to other insurance cancel each other and 
this results in making them coinsurers. This 
doctrine operates to the protection of insur- 
ance companies against excessive insurance, 
and where it is made to appear that the in- 
surance carried by the insured is in excess 
of the loss, then the loss will be distributed 
pro rata among the coinsurers. In the earlier 
application of this doctrine, the right of con- 
tribution was allowed as between coinsurers. 
In later years, the policy contracts have gen- 
erally had inserted in them a pro rata clause 
that limited liability of the insurer to the pro- 
portionate amount of the loss and insurance 
contracts have almost universally been written 
to avoid liability for double insurance.” “ 


Proration of Loss 


Undoubtedly, a majority “ now provide that 
if there is other valid and collectible insur- 
ance on the same loss, the company’s lia- 
bility is to be in proportion to the total 
applicable limits of liability. However, this 


* See cases cited in 122 A. L. R. 1204. In 
general, courts look upon this rule with dis- 
favor. 

*t Continental Casualty Company v. Curtis 
Publishing Company, 94 F. (2d) 710 (CCA-3, 
1938); New Amsterdam Castalty Company v. 
Hartford Accident & Indemnity Company, 18 
F. Supp. 707 (DC Ky., 1937); New Amsterdam 
Casualty Company v. Hartford Accident & In- 
demnity Company, supra, footnote 5; Trinity 
Universal Insurance Company v. General Acci- 
dent, Fire & Life Assurance Corporation, supra, 
footnote 38; Farm Bureau Mutual Automobile 
Insurance Company v. The Buckeye Union Cas- 
ualtyu Company [25 CCH Automobile Cases 853], 
67 N. E. (2d) 906 (Ohio, 1946). 


“ New Amsterdam Casualty Company v. Hart- 
ford Accident & Indemnity Company, supra, 
footnote 41. 


“See the discussion in 15 Jnsurance Counsel 
Journal 31. 


** Maryland Casualty Company v. Hubbard 
et al., supra, footnote 6; Southern Surety Com- 
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majority generally retains two exceptions, 
e. g., making the automatic coverage pro- 
vision as to newly acquired automobiles 
inapplicable if there is other insurance, and 
making the provision as to the insured’s use 
of other automobiles excess if there is other 
insurance. Are such provisions inconsistent? 
Do they represent a desirable contraction 
of coverage? Would it be better from the 
viewpoint of public relations to eliminate 
any reference to other insurance altogether? 
Let us assume that the two policies do 
not have any provision as to other insurance. 
What is the result? For one thing, if the 
insurers bind themselves to cover the same 
loss unconditionally, the one making pay- 
ment of the entire loss would be entitled to 
contribution from the other insurer.“ This 
would not be so bad in itself, but more than 
likely both insurers would pay off, and there 
would be a double recovery. In many in- 
stances, none of the payments could be re- 
covered from the insured since he would 
probably not be financially responsible. This, 
of course, would result in higher premium 
rates because the insurers would doubtlessly 
“load” the premium to compensate for it. 


Nevertheless, from the viewpoint of the 
public, it is probably wise that the insurers 
agree to prorate the loss. If both insurers 
provide for a proration of the loss, then they 
are to share the total loss.” Generally, if 
the typical proration provision—that the in- 
surers are to bear the loss in proportion 
to the total applicable limits of liability 
is used, the weight of authority is to the 
effect that such provisions are independent 
contracts.“ Each insurer is liable only for 
its proportionate share of the loss," and, if 
one insurer pays the entire loss, it is not 
entitled to contribution or subrogation “ from 


pany v. Commercial Casualty Insurance Com- 
pany, 31 F. (2d) 817 (CCA-3, 1929); Traders 
& General Insurance Company v. Hicks Rubber 
Company, supra, footnote 4; 29 American Juris- 
prudence, Section 1333, p. 998. 


* Farm Bureau Mutual Automobile Insurance 
Company v. The Buckeye Union Casualty Com- 
pany, supra, footnote 41: Fidelity & Casualty 
Company v. Fireman’s Fund Indemnity Com- 
pany, 100 Pac. (2d) 364 (Calif., 1940): Globe 
National Fire Insurance Company v. American 
Bonding & Casualty Company, 205 Iowa 1085. 
217 N. W. 268 (1928); Lamb v. Belt Casualty 
Company, 3 Cal. App. (2d) 559, 40 Pac. (2d) 
311, rehearing den.; Traders & General Insur- 
ance Company v, Hicks Rubber Company, supra, 
footnote 4. 


“See cases cited at footnote 45, supra. 29 
American Jurisprudence, Section 1333, p. 998; 
6 Ruling Case Law 1048, Section 10; 122 A. L. R. 
1204. 


4 Ibid. 
‘S See cases cited at footnote 45, supra. 
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. 
the other insurer even if a loan receipt is 
used.” If the policyholder should elect to 
proceed against one insurer only,” as he 
may do, the insurer must take advantage of 
the rules of pleading in order to bring in 
the other insurer, or it may find itself paying 
the entire loss without any recourse by way 
of proration.” 


Mathematical Illustration 
of Proration 


The effect of this proration may be shown 
very simply mathematically. Suppose, under 
the liability and property damage coverages, 
there is a loss of $47,500. One policy stipu- 
lates a limit of $50,000, and the other policy has 
a limit of $250,000. The total applicable limit 
of liability is $300,000. Therefore, one com- 
pany must bear one sixth (50,000/300,000) 
of the loss and the other, five sixths 
(250,000/300,000) of the loss, or $7,916.67 
and $39,583.33, respectively.” 


Under the material damage provisions, 
proration is more difficult to illustrate mathe- 
matically because of the variation of deducti- 
bles which must be borne by the insured. 
Under the collision coverages, an insured 
may have an eighty per cent collision cov- 
erage, a twenty-five dollar deductible, a 
fifty dollar deductible, a seventy-five dollar 
deductible or a hundred dollar deductible 
policy. In general, the policyholder should 
be given the benefit of the policy which is 
most beneficial to him. Although there are 
various methods of computing the proration 
of such a loss, the following illustration is 
probably the best and easiest of application. 
Suppose the total loss is $200, Company A 
carries an eighty per cent collision policy 
and Company B carries a twenty-five dollar 
deductible. The total limit of liability under 
Company A’s policy is $160. The total limit 
of liability under Company B’s policy 
amounts to $175. Company B’s policy is 
more advantageous to the insured than is 
Company A’s since the insured would col- 
lect more money under it. The combined 
liability of both companies amountseto $335. 
Company A’s share would amount to 160/335 
x 175 or $83.58. Company B’s share would 
amount to 175/335 x 175 or $91.42. The 


“ Thompson Heating Corporation v. Hardware 
Indemnity Insurance Company of Minnesota, 
supra, footnote 4. , 
_’ Commercial Casualty Insurance Company v. 
Knutsen Motor Trucking Company, 36 Ohio 
App. 241, 173 N. E. 241. 

" Tbid,. 

® American Lumbermen’s Mutual Casualty 
Company v. Lumber Mutual Casualty Insurance 
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computation may be checked by adding the 
two figures together. Their total should 
amount to’the liability under the particular 
collision policy which is most favorable to 
the insured. 


Under the material damage coverages, 
however, there are two other situations which 
arise, making computation and proration most 
difficult if not impossible. The first situation 
occurs when one policy is written on an 
actual cash-value basis and the other is writ- 
ten on a stated-value basis. Once an agree- 
ment has been reached as to what the actual 
cash value of the automobile is, of course, 
the computation should be made as just de- 
scribed. The second situation arises when 
an automobile is damaged by two different 
causes, such as fire and collision. If the car 
upsets and catches fire and one company 
carries the collision coverage while another 
company carries the fire or comprehensive 
coverage, which should bear the loss or 
how should the loss be prorated? As a 
matter of fact, generally it is impossible to 
determine what the respective shares should 
be. Each case must be individually decided 
on its merits; but, in general, if the damage 
from each cause cannot be distinguished, the 
company responsible for the loss from the 
predominating efficient cause or the cause 
whose operation directly occasioned the other 
cause is liable for the entire loss.“ In such 
cases, there can only be a cooperative effort 
made to adjust the loss on a friendly basis. 
But it should be pointed out that the cover- 
ages are not co-extensive and identical in 
scope so that the problem is one of deter- 
mining what caused how much damage 
rather than matter of other 
insurance, 


strictly a 


Zurich Case 


When both policies contain the same pro- 
vision as to other insurance, the computation 
of the respective shares of liability is not 
difficult and does not give nearly as much 
trouble as determining the liability of the 
companies when the provisions as to other 
insurance are different. In Zurich General 
Accident & Liability Insurance Company v. 
Clamor et al.“ the Zurich policy provided 
Company, 251 App. Div. 231, 295 N. Y. S. 321 
(N. Y., 1937). 

53Gentry v. Yorkshire Insurance Company, 
Ltd. [5 CCH Automobile Cases 650], 5 S. E. 
(2d) 565 (S. C., 1939). See also Billings, ‘‘The 
Present Periphery of Comprehensive Coverage,’’ 
THE INSURANCE LAW JOURNAL, July, 1948. 

% Supra, footnote 34. 
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coverage on an individual using the car with 
the insured’s permission, but stipulated that 
it did not apply to any person with respect 
to a loss against which he had other valid 
and collectible insurance. The Car & General 
Insurance Company provided coverage on 
the insured while he was using another au- 
tomobile, but stipulated that such coverage 
was excess insurance over any other valid 
and collectible insurance available to the 
insured. The permissive user, of course, had 
the misfortune to have an accident. The 
court held that the Zurich policy covered 
primarily and that the Car & General policy 
was excess. 

The court said: “Zurich affords no pro- 
tection where there is ‘other valid and col- 
lectible insurance.’ Car & General provides 
‘the insurance shall be excess. ’ Tt will 
be noted that the language employed by 
Zurich in this respect is general in its nature, 
while that employed by Car & General is 
specific, or, at any rate, more specific than 
Zurich. 


“There is no case, so far as we are aware, 
where the precise question has been decided. 
There are cases which have held or indicated, 
under somewhat similar circumstances, that 
the specific language is controlling over the 
general. We think that construction should 
be applied in the instant situation. Any other 
construction would ignore the specific lan- 
guage employed by Car & General. The 
‘excess insurance’ provided by the latter is 
not ‘other insurance’ required by Zurich. 
We think the logic of this reasoning is made 
apparent by assuming that neither of the 
policies contained an ‘other insurance’ pro- 
vision, or that both policies contained an 
‘other insurance’ provision in exactly the 
same language. It is logical to conclude 
that Zurich is liable to the extent named in 
its policy, and that Car & General is liable 
only for any excess over that provided by 
Zurich.” 

The Zurich case presents a rather novel 
application of the general rule that the spe- 
cific controls the general language.” It 
would appear to the casual reader, as well as 
to the astute, that the language of Zurich’s 
policy is just as specific as that of Car & 
General. It provides that its policy is inap- 
plicable if there is other insurance and the 
Car & General provides that its policy shall 
be excess. Each provision is just as specific 


as the other. However, the result of the 


case is good. 


Other cases which have used the distinc- 
tion between general and specific language 
have more or less required, as a condition 
precedent to the application of the rule, that 
the policies shall not be co-extensive or iden- 
tical in scope as to the subject matter coy- 
ered. In Trinity Universal Insurance Company 
v. General Accident, Fire & Life Assurance 
Corporation,” the defendant insurer had issued 
a policy protecting a dairy against liability 
for accidents which occurred on its premises, 
while the plaintiff insurer had an automobile 
policy protecting the dairy against liability 
arising from the operation of a delivery 
truck. The former policy stipulated that it 
was excess over any other insurance cover- 
ing a loss; the latter provided that the 
company’s liability should be pro rata with 
other valid and collectible insurance. The 
court held that the latter policy was primary 
and the former, excess, since the one was 
general and the other, specific. In this case, 
it is readily apparent that the two policies 
are not identical or co-extensive so far as 
the particular risk is concerned. The prem- 
ises policy was ceuched in general terms and 
only incidentally covered the automobile ac- 
cident, whereas the automobile policy was 
specifically designed to furnish protection 
for just such an accident.” In other words, 
the companies are not in equali jure. 


Intention of Insurer 


Nevertheless, the Zurich case reaches a 
good result. It probably bears out the in- 
tention of the insurers that the omnibus 
coverage should be primary and that the 
use-of-other-automobiles coverage should be 
excess." The intention of the insurer can 
be determined by assuming a situation where 
both policies are in the same language. The 
test might well be: If the same insurer had 
the same policy on both parties, what would 
the effect be? In general, if this test is 
applied, it will be found that the insurers 
believe that the insurance provided the per- 
missive user of an automobile under the om- 
nibus intended to be primary 
insurance, while the insurance provided to 


clause is 


its insured while using another automobile 
is intended to be excess. At least, this post- 
(Continued on page 528) 





5 Consolidated Shippers, Inc. v. Pacific Em- 
ployers’ Insurance Company, supra, footnote 6; 
Southern Surety Company v, Commercial Cas- 
ualty Insurance Company, supra, footnote 44; 
Trinity Universal Insurance Company v. Gen- 


504 


eral Accident, Fire & Life Assurance Corpora- 
tion, Ltd., supra, footnote 4. 

5 Supra, footnote 4. 

5} Cf. cases cited at footnote 55, supra. 

5315 Insurance Counsel Journal 31 et seq. 
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Airplane Crash Coverage 
By D. H. PERKINS 


Attorney, Shreveport, Louisiana 


INSURANCE AGAINST PHYSICAIL DAMAGE TO AN AIRPLANE OCCA- 
SIONED BY A CRASH IS IN ITS INFANCY. CONSEQUENTLY THERE 
ARE FEW COURT DECISIONS CONSTRUING THIS TYPE OF POLICY 


NSURANCE against physical damage to 

airplanes is comparatively new in the in- 
surance age. Until recently, there was little 
desire on the part of insurance companies 
to issue insurance covering physical damage 
to airplanes. During the short time that 
such insurance has been marketed, many in- 
surance companies have found the field not 
over-profitable. There are two principal 
groups of insurance companies in the United 
States writing the bulk of aviation insurance. 
In addition to these two groups, there are 
a small number of other companies, includ- 
ing mutual companies, which, though not 
members of these groups, also write avia- 
Insurance has become an 
integral part of air transportation just as it 
has in all other commercial enterprises, and 
the growth of aviation insurance is in turn 
dependent upon the sound development of 
American aviation. To date, aviation insur- 
tance has developed in this country through 
This 
plan spreads any given risk among a num- 
ber of companies authorized to write a 
similar line of insurance; to facilitate the 
administration of their undertaking, the sev- 


tion insurance. 


the “group plan” of underwriting. 


eral insurance companies of a group desig- 
nate an organization to have the exclusive 
management of the underwriting of all the 
aviation risks assumed by each company. 

Airplanes which may be insured are of 
four principal classes: commercial planes 
used for carrying passengers and cargo, 
charter flights, etc.; planes used for flying 
services in the instruction of students and for 
rental purposes; privately-owned planes used 
for the owner’s pleasure; and industrial air- 
craft used by business organizations for such 
purposes as sales promotion, survey flights 
and transportation of executives. 

Further, according to experience tables of 
the Insurance Department of the State of 
New York, covering the years 1943 through 
1947, net direct premiums earned on hull 


Airplane Crash Coverage 


crash coverage for the year 1943 were 
$1,711,928, and paid losses, including allo- 
cated claim expense, were $883,001. In 
1947 the estimated net direct premiums earned 
on hull crash coverage were $5,091,717, and 
the paid losses, including allocated claim 
expense, were $2,398,496. Although crash 
coverage loss ratios, that is, the ratie of 
losses to premiums, as reflected by the records 
of the Insurance Department of the State 
of New York, are available from the country- 
wide aviation experience of stock companies 
entered in the State of New York, it ap- 
pears difficult. to determine which of the 
above classes of airplanes constitutes the 
greatest 
panies. 


insured risk for insurance com- 
The difficulty in determining this 
fact arises from various facts and circum- 
stances. For instance, the total number of 
airplanes used by regularly scheduled com- 
mercial airlines and the total number of air 
miles and flight hours flown are presumably 
greater than those of any other of the above 
named classes of airplanes. In addition, no 
doubt, the greater part, if not all, of the 
airplanes used by regularly scheduled commer- 
cial airlines are covered by hull crash in- 
surance, whereas, in all probability, a smaller 
percentage of the other planes hereinbefore 
classified carry this type of insurance. 
Therefore, any conclusions, based on com- 
parative crash coverage loss ratios of the 
different classes of planes, as to which 
of the above classes of airplanes is the most 
hazardous to crash insurers, 
neither accurate nor logical. 


could be 


Rate Revision 


From the best information available, there 
is a present rise in loss expense indicated 
by companies writing crash coverage, which 
may lead one to assume that there will be 


no downward revision of insurance rates 
on this type of coverage. It may be as- 
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sumed, however, that the insurance com- 
panies will adjust their rates on hull coverage 
downward as rapidly and as fully as is 
reasonably possible in proportion to the 
progress made in the reduction of aviation 
hazards. Remembering that this type of 
insurance is now in its infancy, we should 
try to bring to mind the rate difficulties en- 
countered by fire insurance, life insurance 
and other types of insurance, all commonly 
issued by insurance companies today, in 
their rise to their present stable position. 
When we take into consideration the facts 
that the flying of airplanes is becoming more 
commonplace every day; that more planes 
are now owned by individuals and corpora- 
tions than ever before; that there is a greater 
need for planes to provide fast transporta- 
tion in business; that there are more skilled 
pilots flying and better landing fields; and 
that there will be, perhaps, in the not too 
far distant future, better instruments, at a 
cost which the average plane owner can 
afford, to protect against the hazards of 
weather, blind flying and instrument land- 
ing, and cheaper labor in the repair of air- 
planes, there is a brighter side to the future 
of insuring airplanes against physical dam- 
age arising from crash. Doubtless, all of 
these things will tend to lessen the risk 
insured against by the companies, which, 
in turn, will decrease the premiums to be 
paid by the insured. In the course of time, 
not only large companies, but the average 
businessman and the average citizen, will 
begin to use airplanes for common, every- 
day transportation purposes, just as they 
use automobiles for that purpose today. 
When that time comes, mass production will 
no doubt lower the cost of airplanes to a 
point where the average person will not only 
be able to own an airplane, but will also be 
financially able to pay the insurance pre- 
miums for insuring against physical injury 
to the airplane. At the same time, the 
volume of business of insuring airplanes 
against physical damage occasioned by 
crash or otherwise will so increase that this 
field of insurance undoubtedly will become 
as popular as ordinary life insurance or 
public liability insurance is today 


Smith Case 


Due to the infancy of insurance against 
physical damage to airplanes occasioned by 
crash, there are few court decisions inter- 
preting and construing insuranee policies 
of this type. In fact, the only decision of 
an appellate court of record which appears 
to deal directly with this subject is the 
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case of Smith et al. v. The East and Il’est 
Insurance Company |6 CCH Fire Anp Cas- 
uALTY Cases 803], 37 So. (2d) 376. The 
author, as counsel for plaintiffs, appellees in 
this case, found little authority by a court 
of record wherein insurance against loss 
or damage to an airplane by crash was in- 
volved or where an insurance policy cover- 
ing such loss or damage had been construed 
or interpreted. A decision involving the de- 
struction of an airplane which was covered 
by insurance, was found in Andrews v. Great 
American Insurance Company of New York 
[4 CCH Fire ann Casuatty Cases 884], 27 
S. E. (2d) 633, decided by the Supreme 
Court of North Carolina. In the Andrews 
case, the coverage provided by the policy 
was against the risk of fire, lightning, ex- 
plosion and 
flights as 


self-ignition arising out of 
defined in the policy, unless 
such damage was caused by collision with 
the land, water or other object. There was 
no contention, in that case, as to the con- 
struction of the policy, but merely a ques- 
tion of fact: Did the fire which damaged 
the plaintiff's airplane arise out of flight 
before collision with an object? The jury 
answered this question in the affirmative 
However, the case was remanded for a new 
trial, as the appellate court found error in 
the charge of the lower court concerning 


the measure of damages awarded plaintiff. 


The suit of plaintiffs in the late case of 
Smith v. The East and West Insurance Com- 
pany was based upon a policy, issued to 
plaintiffs by The East and West Insurance 
Company, which contained the following 
provisions, to-wit: 

“INSURING AGREEMENTS 

“1. Coverage A—AII Risks Except Crash. 

“To pay for any loss of or damage to the 
aircraft except damage due to crash (as 
defined in Coverage B—Crash of this policy) 
but only for the amount of each separate 
loss when determined, in excess of the de- 
ductible sum of the percentage of partici- 
pation, if any, stated in Item 3 of the 
Declarations. 

“2. Coverage B—Crash. 

“To pay for any loss of or damage to the 
aircraft: 

“(1) during flight due to collision with 
ground, water or other object and fire fol- 
lowing said collision; 

“(2) or due to stranding or sinking or to 
towing following a forced landing on water; 

“(3) also disappearance if the aircraft is 
missing and not reported for sixty days 
after commencing flight; 
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but only for the amount of each separate 
loss when determined, in excess of the de- 
ductible sum or the percentage of partici- 
pation, if any, stated in Item 3 of the 
Declarations.” 

Plaintiffs in the above suit paid a pre- 
mium for “Coverage A—AIl Risks Except 
Crash” of this policy. While the policy was 
in force and effect, the plane insured under 
the policy was practically destroyed by col- 
lision with a fence and the ground when the 
pilot attempted to land. No fire followed 
the collision with the ground and fence. 
Upon the company’s refusal to pay this loss, 
plaintiffs instituted suit against the com- 
pany, basing their claim primarily upon the 
contention that coverage under the above- 
quoted “Coverage A—AIll Risks Except 
Crash” of the policy obligated the company 
to pay for any loss of, or damage to, the 
aircraft, except damage due to crash (as 
defined in “Coverage B—Crash” of the pol- 
damage by crash 
was defined in “Coverage B—Crash” of the 
policy as damage or loss “during flight due 
other 
object and fire following said collision,” and 
since no fire followed the collision involving 
the insured plane belonging to plaintiffs, the 
company was liable for the loss. The plain- 
tiffs contended, first, that this contract of 
insurance, was clear and unambiguous and 
under well-recognized principles of law and 
that if there were any ambiguity in the pol- 
icy, the policy must stand as written and 
the ambiguity must be construed against the 
company and in favor of the insured. They 
further urged that the language employed 
in the policy be construed so as to grant 
the insurance rather than to deny it, saying 
that if the language used in the policy is 
either ambiguous or admits of two construc- 
tions, it should be construed in favor of the 
insured and against the insurer. They took 
the position that the court had no right 
either to add anything to the contract or 
take anything away from it or to refine away 
terms of the contract expressed with suffi- 
cient clearness to convey the plain meaning 
of the parties. All of these principles of law 


icy); and since loss or 


to collision with ground, water or 


have been held many times by the courts of 
Louisiana and the courts of many other 
States and are well-settled contract princi- 
ples. The District Court, agreeing with the 
contention of plaintiffs in the case, held the 
company liable for the loss and damage to 
the airplane. Defendant company then ap- 
pealed the case to the Second Circuit Court 
ot Appeal of Louisiana, which reversed the 
judgment of the lower court and rejected 
the demands of plaintiffs. Due to the fact 


Airplane Crash Coverage 


that the opinion of the Court of Appeal does 
not sufficiently set out the material clauses 
of the insurance policy upon which the plain- 
tiffs’ suit was based, we intend to set forth 
and discuss such clauses of the policy as 
are omitted from the court’s opinion, which 
clauses, had they been included, would 
have made the position of the court easier 
to understand. 


In the very beginning of the opinion, the 
court said: “Alleging that an airplane owned 
by plaintiffs had been wrecked and ‘totally 
destroyed’ and that defendant had issued a 
policy of insurance covering any loss of or 
damage to their airplane ‘except damage 
due to crash’ plaintiffs file this suit for 
$1,000." The allegation in plaintiffs’ peti- 
tion in this respect was, in fact, that the 
defendant company had issued an insurance 
policy to plaintiffs, in which policy, for a 
consideration of $40 paid, The East and 
West Insurance Company agreed to pay 
plaintiffs, as insured, for any loss of, or 
damage to, the airplane insured, except dam- 
age due to crash as defined in “Coverage B— 
Crash” of this policy. In addition, plaintiffs 
set out verbatim the provision in the policy 
under “Coverage B—Crash,” as above quoted 
The Court quoted as pertinent, the provi- 
sion of the policy, “Coverage B—Crash,” 
but did not set forth “Coverage A—AIl 
Risks Except Crash” of the policy. For the 
purpose of the discussion of the case, both 
of these provisions are set out above. Both 
the “Coverage A—AII Risks Except Crash” 
and “Coverage B—Crash” were embodied 
in the policy issued to plaintiffs, under a 
large, bold-type heading, reading: “INSUR- 
ING AGREEMENT.” Nowhere in the 
policy under the heading “Exclusions” does 
there appear any exclusion similar to that 
set out in “Coverage A—AII Risks Except 
Crash.” The Court of Appeal held that in 
order for plaintiffs to recover, it was nec- 
essary for them to have paid the additional 
premium required under “Coverage B—Crash.” 
It declared that it was evident that the words 
“and fire following said collision,” as set 
out in “Coverage B—Crash,” constituted an 
additional liability upon the company issu- 
ing the policy, saying that under that pro- 
vision, as soon as the plane collided with 
the ground, water or other object and suf- 
fered damage, the defendant company be- 
came responsible for the damage done up to 
that instant, and if fire should follow the 
collision, then the company was likewise 
responsible for the fire damage. Under this 
holding of the court, the above-quoted 
“Coverage B—Crash” of the policy was 
converted into a sort of dual insurance, 
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covering both damage to the plane from -° 


crash, without damage occasioned ‘by fire 
following the collision, and also damage to 
the plane by fire after the crash, in the event 
that any fire damage followed. This was 
in spite of the fact that the policy reads, 
under the above-quoted “Coverage A—AIl 
Risks Except Crash,” that the company will 
pay for any loss of, or damage to, the air- 
craft except damage due to crash as defined 
in “Coverage B—Crash,” and the fact that 
“Coverage B—Crash” requires three things 
as a prerequisite to the attachment of lia- 
bility under this coverage of the policy, that 
is, the plane must sustain the injury or dam- 
age (1) during flight, (2) due to collision 
with ground, water or other object, (3) and 
(not or) fire following said collision. The 
court went on to say that the construction 
which plaintiffs gave the crash-coverage 
clause above quoted would amount to chang- 
ing the crash-coverage clause to a clause 
protecting the owner against damage caused 
by fire following a crash or collision, and 
that such was not a fair interpretation of 
the meaning of the clause, when considered 
as a part of the policy attached to plaintiffs’ 
petition. 


Muse Case 


In support of its opinion in Smith et al. v. 


The East and West Insurance Company, the 
Court of Appeal cited only one decision, 


Muse v. Metropolitan Life Insurance Com- 
pany, 191 So. 586. In that case, plaintiff 
sued under a group accidental death and 
dismemberment policy issued by defendant 
company. Among other things, the policy 
provided for the payment to plaintiff of a 
definite sum of money in the event he should 
suffer, in the manner described in the pol- 
icy, the loss of one hand by severance at 
or above the wrist joint. Plaintiff sustained 
a serious accidental injury to his right hand 
when it became entangled in the gear of a 
machine in operation; and although the hand 
was not severed at or above the wrist joint, 
the plaintiff, as a result of this injury, suf- 
fered a total loss of the use of his right 
hand, The question presented in that case 
was whether the injured insured, who, by 
accident, suffered a partial amputation of 
his hand, as a result of which his entire 
hand and all portions thereof, was rendered 
totally worthless, would be allowed to re- 
cover under the terms of the above-men- 
tioned accident insurance policy covering 
the loss of one hand by severance at or 
above the wrist joint. The court stated that 
the policy sued on was free from ambiguity 
and meant exactly what it said. In order 
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for plaintiff to recover under the policy, 
there must be “loss of one hand by sever- 
ance at or above the wrist joint.” The court 
said that it would be “a perversion of lan- 
guage to ignore the plain and unambiguous 
provisions of the policy in this case by 
awarding plaintiff judgment for the loss of 
a hand by severance at or above the wrist, 
when in fact the whole hand, although ma- 
terially impaired, less two fingers, is phys- 
ically attached to the arm.” The court in the 
Muse case further cited and quoted from a 
case decided by the Supreme Court of Ok- 
lahoma, entitled Great Northern Life Insur- 
ance Company v. Tulsa Cotton Oil Company, 
182 Okla. 107, 76 Pac. (2d) 913, wherein the 
Supreme Court of Oklahoma had held that 
where an insurance contract specifically pro- 
vided that the loss of the hand must be by 
dismemberment between the wrist and el- 
bow joint, the plain provisions of the con- 
tract would be upheld and enforced by the 
court, and the showing of any injury less 
than that would not suffice to bring the in- 
jury within such provision. 

In other words, the Muse case is one in 
which there was no ambiguity whatsoever 
in the contract of insurance under which 
plaintiff sued. The policy simply provided 
that the insurance company would not be 
liable unless the loss of the hand was by 
severance at or above the wrist, and the 
court held that the words “severance at or 
above the wrist joint” in the policy provi- 
sions meant just what they said. It is note- 
worthy that in the Muse case, which was 
relied upon in the Smith case, the court cites 
many cases wherein it was held that where 
the insurance company issuing the policy 
has used ambiguous terms, “the ambiguities 
must be interpreted in the manner most 
favorable to the insured. If, instead of stat- 
ing in plain and simple language the exact 
loss that they intend to protect against, they 
propounded riddles in a jargon of equivocal 
phrases, these riddles should be solved most 
favorably to him who has been the victim 
of such artifice.” In addition, when the 
terms of an insurance contract permit more 
than one construction, that construction will 
be adopted which supports its validity; and 
it is only when no other construction is pef- 
missible by the language used that a con- 
struction which works forfeiture will be 
given to the contract. 

In spite of the fact that the court in the 
Smith case stated that it agreed with these 
principles of law, it gave judgment for de- 
fendant. It apparently based its decision 
upon three grounds: (1) that plaintiffs paid 
no premium for the coverage under the 
above-quoted “Coverage B—Crash” of the 
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policy; (2) that to construe the policy as 
plaintiffs contended would amount to trans- 
ferring the crash-coverage clause into a 
clause protecting the owner against dam- 
age caused by fire following a crash or 
collision, and that this was plainly not a fair 
interpretation of the meaning of the clause 
when considered as a part of the policy at- 
tached to plaintiffs’ petition; and (3) that 
contracts of insurance, like other contracts, 
are to be construed according to the sense 
and meaning of the terms which the parties 
have used. After giving these reasons, the 
court stated that under the above-quoted 
“Coverage B—Crash” of the policy, the in- 
terpretation of which was involved, it was 
evident that the words “and fire following 
said collision” constituted additional liabil- 
ity upon the company issuing the policy, 
and, under the provisions of this paragraph, 
as soon as the plane collided with the “ground, 
water or other object” and suffered dam- 
age, defendant became responsible for the 
damage done up to that instant, though no 
fire followed such collision; if fire should 
follow, defendant is likewise responsible for 
the fire damage. 


Reconciling Courts’ Reasonin 
9g 


It is difficult to reconcile the applicability 
of the reasoning given by the court in Muse 
v. Metropolitan Life Insurance Company with 
that given by the court in Smith et al. v. The 
East and West Insurance Company, for if, as 
held by the court in the Muse case, the word- 
ing of the policy, “loss of one hand by sev- 
erance at or above the wrist joint,” was 
plain and unambiguous, then it is difficult to 
understand why the wording of the policy 
in the Smith case, which provides that de- 
fendant company is to pay for any loss of, 
or damage to, the aircraft except damage 
caused “during flight due to collision with 
ground, water or other object and fire fol- 
lowing said collision,” is not just as unam- 
biguous. The policy in the Muse case 
provided coverage only for the loss of a hand 
by severance at or above the wrist, while 
the coverage under the policy involved in 
the Smith case, under which plaintiffs paid 
a premium, provided coverage for all loss, 
except crash, and crash is defined within the 
policy as loss or damage during flight due 
to collision with ground, water or other ob- 
ject and fire following said collision. How- 
ever, the court in the Smith case held that 
under the above wording of the policy, the 
three conditions provided in the exclusion 
did not all have to occur, and that since in 
the Smith case the plane was in flight, col- 
lided with the ground or other object and 
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was destroyed, there could be no recovery, 
even though the additional condition of the 
exclusion, that is, “fire following said col- 
lision,” did not occur. It will be noted that 
in this case the court arrived at its decision 
by deciding whether defendant company 
would have been liable had plaintiffs paid 
premiums under the above-quoted “Cover- 
age B—Crash” of the policy, rather than 
deciding whether defendant was liable where 
plaintiffs had paid premiums under the 
above-quoted “Coverage A—AIl Risks Ex- 
cept Crash” provision of the policy; and the 
court, in effect, held that if plaintiffs had 
paid a premium under “Coverage B—Crash,” 
plaintiffs could have recovered for the loss 
of the plane, regardless of whether or not 
fire followed the collision. If the clause des- 
ignated as “Coverage B—Crash” in the pol- 
icy involved in the case had read “to pay for 
any loss of or damage to the aircraft (1) 
during flight due to collision with ground, 
water or other object or fire following said 
collision,” then it could readily be seen where 
the above interpretation given the policy by 
the court would be applicable and a logical 
interpretation, for if the policy were worded 
in that way, the company would be liable, 
as said by the court, for damage or loss to 
the plane occasioned by crash or collision, 
though no fire followed the collision, or if 
fire followed the crash or collision, the com- 
pany would still be liable. 

The decision in the Smith case takes on 
more than ordinary significance and impor- 
tance in view of the fact that this is the first 
time that any appellate court has had before 
it for interpretation or construction any in- 
surance policy covering an airplane dam- 
aged by crash. If any conclusion can be 
reached from this decision, it would appear 
that in construing insurance contracts in- 
volving crash coverage to airplanes, the 
courts of Louisiana, in the event they fol- 
low the trend of the decision in this case, 
will hold that where no premium is paid for 
crash coverage, a liberal, not a literal, con- 
struction will be given by the court to the 
exclusion clauses embodied in the insurance 
contract; on the other hand, if a premium 
is paid by the insured for crash coverage, 
the court will construe liberally and not lit- 
erally the provisions of the policy pertaining 
to crash coverage under which the insured 
has paid a premium, This conclusion, in my 
opinion, may be drawn from the decision of 
the court in the Smith case, for under the 
holding of the Court of Appeal, it is plain 
that had the insured paid a premium under 
the above-quoted “Coverage B—Crash” 
clause of the policy, the plaintiffs could 
have recovered in this case, in spite of the | 
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fact that under the plain and unambiguous 
wording of the policy three conditions must 
be fulfilled or occur in order for the insured 
to avail itself of the coverage under the 
“Coverage B—Crash” clause of the policy, 
that is, the loss or damage must occur (1) 
during flight, (2) due to collision with the 
ground, water or other object and (3) fire 
following said collision. Further, recovery 
by plaintiff would evidently have been per- 
mitted by the court in spite of the fact that 
only two of these conditions did happen, 
that is, the plane was in flight and did col- 
lide with the ground or other object, but 
no fire followed the collision. This, I be- 
lieve, is the only logical conclusion that can 
be drawn from the opinion of the Court of 
Appeal in this case, for the court said that 
under the “Coverage B—Crash”’ provision 
of the policy, the words “and fire following 
said collision” constituted an additional lia- 
bility upon the company and that under this 
provision of the policy, as soon as the plane 
collided with the “ground, water or other 
object” and suffered damage, the company 
became responsible for the damage done up 
to that instant, and if fire should follow, the 
company was likewise responsible for the 
fire damage. 


Louisiana Procedure 


Of course, the decision in Smith et al. v. 
The East and West Insurance Company was 
rendered by a court of intermediate appel- 
late jurisdiction, but writs of review were 
denied by the Supreme Court of Louisiana, 
the court of last resort in Louisiana. How- 
ever, I do not believe that the denial of 
writs by the Supreme Court of Louisiana 
in this case may be taken as positive assur- 
ance that the Supreme Court of Louisiana 
will definitely follow the trend of thought 
and reasoning set out in the opinion of the 
Second Circuit Court of Appeal, which de- 
cided this case in favor of defendant insur- 
ance company. This observation is based on 
the fact that the construction of insurance 
contracts of the kind involved in the Smith 
case by the courts of this state is res nova 
and plaintiffs, having been denied a writ of 
review by the Supreme Court of Louisiana, 
had no opportunity to present their side 
of the case to the Supreme Court by oral 
argument and written argument in brief, as 
plaintiffs would, had it been possible to ap- 
peal the case directly to the Supreme Court 
of Louisiana. Since the amount in dispute 
did not exceed $2,000, neither plaintiffs nor 
defendant could appeal directly to the Su- 
preme Court of Louisiana from the decision 
of the court of original jurisdiction; and 
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application for writs was the only remedy 
left plaintiffs after the decision of the Court 
of Appeal. Under the procedure laid down 
by the laws of the State of Louisiana, when 
writs of certiorari or review are applied for, 
the Supreme Court of Louisiana merely has 
before it in the application for such writs 
copies of the pleadings, together with judg- 
ment of the Court of Appeal, which has 
passed on the case, a copy of the motion for 
rehearing and briefs that were filed by all 
parties in the Court of Appeal. It is upon 
this record as thus constituted that the Su- 
preme Court either grants or denies the 
writs of certiorari or review. In the event 
the writs are granted, then the whole record 
is sent up to the Supreme Court of Loui- 
siana, which reviews the decision of the lower 
court, on such briefs as the parties see fit 
to file. 

My doubt that the Supreme Court of 
Louisiana definitely will follow the trend of 
thought and reasoning set out in the opinion 
of the Second Circuit Court of Appeal in 
the Smith case is further fortified by the 
very strong language used by the Supreme 
Court of Louisiana in many cases constru- 
ing insurance policies of various kinds, 
wherein exclusion clauses, of similar import 
to that involved in the policy sued on in the 
Smith case, have been construed by the 
court. Perhaps the trend of thought of the 
Supreme Court of Louisiana along this line 
is best expressed in the language of Jus- 
tice Hawthorne, who stated in the lat 
case of Gordon v. Unity Life Insurance Com- 
pany, Inc. [13 CCH Lire CAses 580], 39 
So. (2) 812: 

“Subject to the laws and statutes of this 
state, a policy of insurance is a voluntary 
contract between the parties thereto. The 
parties may make it on such terms, and in- 
corporate such provisions and conditions, 
as they see fit to adopt, and the contract as 
made measures their rights. See Lado v. First 
Nat. Life Ins. Co., 182 La. 726, 162 So. 579. 
Under the provisions of Article 1945 of our 
Civil Code, legal agreements have the ef- 
fects of law upon the parties; none but the 
parties can abrogate or modify them, and 
upon this principle of law is established the 
rule that the intent of the parties to the 
contract is to be determined by the words 
of the contract when these are clear and 
explicit and lead to no absurd consequences 
Moreover, a contract which is plain and un- 
ambiguous will be enforced as it is written 
and will not be rewritten by this court, for 
we cannot make the contract for the liti- 
gants, it being our province to construe 


(Continued on page 538) 
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The Buyer’s Rights 
in the Seller’s Insurance 


By EARL G. HARRISON 


THIS ARTICLE DESCRIBES AN 
A FIRE OCCURRED AFTER AN 


INTERESTING 
AGREEMENT 


Attorney, Philadelphia 


SITUATION 
FOR SALE 


IN WHICH 
HAD BEEN 


ENTERED INTO BUT BEFORE THE FINAL SETTLEMENT HAD BEEN MADE 


T has always been customary for a pur- 

chaser of a property to insure it against 
fire from the moment he signs the agree- 
ment to buy. Since, prior to settlement, 
the seller continues his double 
insurance results. This is said to be justi- 
fied by the fact that two different interests 
are insured, the interest of the seller as 
legal owner and the interest of the buyer 
as equitable owner. If the buyer does not 
place his own insurance or insures inade- 
quately and a fire occurs before settlement, 
what is the situation? 


policies, 


An interesting factual situation recently 
came before the Pennsylvania courts involv- 
ing the rights of a buyer with respect to 
fire insurance policies carried by the seller, 
where the loss occurred after an agreement 
for the sale of the property had been en- 
tered into, but before final settlement or 
closing. Counsel for the two insurance 
companies involved (both insuring the 
seller) viewed the case as a possible oppor- 
tunity to clarify the rights of the buyer who 
was not a party to their contracts of 
insurance. 


Facts of Case 


Perkins, the owner of a business property, 
carried two policies of fire insurance upon 
it, one in Company A in the amount of 
$23,500, and the other, a perpetual policy, 


' Dubin Paper Company v. Insurance Company 
of North America et al. [6 CCH Fire and Cas- 
ualty Cases 821], 361 Pa. 68, 63 Atl. (2d) 85 
(1949), 

*It is clear that Dubin got ‘‘a bargain"’ in 
the price. The relationship between seller and 
buyer was quite friendly. It is interesting to 
note that after completing settlement for the 
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in Company B in the amount of $3,000. On 
March 5, 1946, Perkins entered into a writ- 
ten agreement to sell the property to Dubin 
for $25,000, of which $2,500 was paid as a 
deposit, the remainder to be paid at final 
settlement on or before June 1, 1946. It 
might be remarked in passing that Dubin, 
the purchaser, had been occupying the prop- 
erty as tenant for several years. The only 
reference in the agreement of sale to exist- 
ing insurance policies was the following: 
“Fire insurance policies (if accompanying 
existing mortgage) to be purchased by 
buyer at cancellation value, if perpetual, and 
pro rata value, if term insurance.” There 
was no mortgage on the property. 

Immediately upon entering into the agree- 
ment to purchase, Dubin placed two addi- 
tional policies of fire insurance on the 
property in his name in Companies C and D, 
aggregating $25,000. Approximately a 
month after the agreement of sale was 
entered into, Perkins, who still was the legal 
owner, caused the policy in Company A to 
be increased to the amount of $33,500. 
There was, however, no indication that In- 
surance Company A knew at the time that 
the property was subject to an agreement 
of sale. 

The purchaser, Dubin, had the property 
examined by brokers, and this showed that 
the insurable value of the property was esti- 
mated at approximately $45,000. Dubin 


property (total cost $25,000), Dubin received 
$20,000 from his own insurance carriers, sold 
the damaged property for $22,500 and instituted 
this proceeding for approximately $30,000. The 
seller's insurance carriers sought to make a 
point of these facts as going to ‘‘the equities,’’ 
but the court gave no weight to it. 
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thereupon made inquiry of the real estate 
agent representing the seller. Upon being 
informed that Perkins was then carrying 
fire insurance in‘the amount of $36,500, 
Dubin took no steps to increase the insur- 
ance carried in his name. 


On April 25, 1946, prior to the final settle- 
ment for the property, it was damaged by fire. 
The amount of the loss was admitted to be 
$49,353. A month later, in the course of 
correspondence relating to the seller’s in- 
surance on the property and the settlement un- 
der the agreement of sale, Perkins wrote a 
letter to Dubin saying that he, Perkins, “will 
in every way cooperate with [Dubin] by 
joining in any assignment or documents 
which will protect you in any claim that 
you have on our fire insurance policies.” 
Shortly thereafter, Dubin made settlement 
for the property, paying the balance of the 
purchase price and recording his deed. 


From the two policies placed by Dubin 
himself, he received from Companies C and 
D payments on account of the loss in the 
amount of approximately $20,000, this being 
the proportionate part of the total loss that 
his insurance bore to the total insurance on 
the building. Upon the refusal of Compa- 
nies A and B to pay the difference between 
this amount and the total of the loss, Dubin 
instituted an equity proceeding against them 
and Perkins, praying that the insurance 
companies be ordered to pay over their pro- 
portionate part of the loss to Perkins and 
that Perkins be directed to accept and re- 
ceive such amounts as trustee for the plain- 
tiff and thereafter to pay them over to 
plaintiff. 

The lower court, with one judge dissent- 
ing, entered a decree in accordance with 
the prayers of Dubin’s bill in equity. There- 
upon, each of the defendants filed an appeal 
to the Supreme Court of Pennsylvania. 


Insurance Company Arguments 


The two insurance companies joined in 
the argument that a fire insurance policy is 
a personal contract of indemnity for the loss 
resulting to the insurable interest of the 
insured named in the policy* and that, since 
at the time of the loss the insured, Perkins, 


®’ Decisions cited in support were Gorman’s 
Estate, 321 Pa. 292, 295; Moving Picture Com- 
pany v. Scottish Union Insurance Company, 244 
Pa. 358; Brownell v. Board of Education, 239 
N. Y. 369, 374; Abbottsford v. William Penn 
Fire Insurance Company, 130 Pa. Super. 422; 
McAnarney v. Newark Fire Insurance Company, 
247 N. Y. 176; Castillain v, Preston, 11 Q. B. C. 
380; Palatine Insurance Company v. Obrien, 107 
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held the legal title only as security for the 
payment of the remainder of the purchase 
price, viz. $22,500, and since he was subse- 
quently paid that amount by Dubin, Perkins 
as the insured under the policies in ques- 
tion suffered no loss, and there was conse- 
quently no liability under their policies, 
Reference was made to the familiar rule 
that when an agreement to sell real estate 
is executed, the buyer immediately becomes 
the equitable owner and has an insurable 
interest as such,* while the seller continues 
to hold the legal title as trustee for the 
buyer and as security for the unpaid pur- 
chase money.® 


It was further contended by the insurance 
companies that Dubin could not recover un- 
der or through Perkins’ policies because of 
express conditions of the policies and be- 
cause there was no actual assignment of 
the policies. Company B took the flat posi- 
tion that, under the terms of its perpetual 
policy, even the insurance carried by Perkins 
became void when he entered into an agree- 
ment to sell the property and gave posses- 
sion of it to the vendee without the approval 
of the insurance carrier. 


Court Decision 


The Supreme Court of Pennsylvania 
(highest tribunal in the state) rejected all 
these arguments and unanimously upheld 
the decision in favor of Dubin’s recovery. 
The court’s lengthy opinion was written by 
Chief Justice George W. Maxey. The court 
concluded that the “basic error” of the 
arguments advanced by the insurers “is 
their postulate that the insured’s [i. e, 
Perkins’] recovery was limited to the bal- 
ance of the purchase money under the agree- 
ment of sale.” The opinion continued: “It 
was not so limited anywhere. The measure 
of the insured’s recovery was the one 
created by the policy, that is, ‘the actual 
cash value of the property at the time of 
the loss or damage’. This was found to 
be $49,353.” This, together with the rest 
of the opinion, indicates plainly that the 
seller’s rights under his insurance policies 
were not changed by his agreement to sell. 
Md. 341. Reference was made also to Richards 
on Insurance, p. 27, and Wood on Insurance, 
Section 471. 

*The usual rule is, of course, that the buyer 
must bear any loss that occurs between the 
date of the agreement of sale and final set- 
tlement. 


5 Anania v. Serenta, 275 Pa. 474 (1923), and 
Spratt v. Greenfield, 279 Pa. 437 (1924). 


IL J—July, 1949 
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Addressing itself to what was referred to 
as the “kernel of the defendants’ argument,” 
namely, that a contract of fire insurance is 
a personal contract of indemnity for the loss 
resulting to the insurable interest possessed 
by the named insured and that unless said 
insured has sustained an actual monetary 
loss, the insurer has no liability, the 
court said: 


“The error in this argument is in the de- 
fendants’ interpretation of the word ‘loss’. 
They give that word too wide a meaning. 
A contract of fire insurance, in simple lan- 
guage, means this: For the premium paid 
by the insured, the insurer will, in case the 
insured’s building is destroyed by fire, in- 
demnify him to the extent that he can show 
that his wealth has been depleted by that 
fire. In other words, the insurance com- 
pany gives the insured the equivalent in 
money of the building lost by fire. The 
‘loss’ which the insurance company con- 
tracted to pay to the owner of the building 
in the event of its destruction by fire is the 
actual worth in money of that building be- 
fore it was destroyed.” 


Effect of Agreement to Sell 


After restating the fact that no agreement 
of sale was outstanding at the time Perkins 
placed his insurance, the court proceeded 
to consider what effect, if any, the agree- 
ment to sell had upon the seller’s insur- 
ance. It quoted the provision in the policy 
issued by Company A as follows: 


“It is hereby understood and agreed, 
anything in this policy to the contrary not- 
withstanding, that, if the property insured 
by this policy is, or shall become subject 
to an Agreement of Sale, this policy shall 
not be voided thereby nor shall the right 
of the Assured hereunder to recover be in- 
validated thereby, nor shall the interest of 
the vendee or any other parties to the 
Agreement of Sale except the Assured here- 
under be insured by this policy.’ ” 


From this language of the policy, the 
Supreme Court concluded: 


“The Company thus continued to insure 
Perkins after the property became ‘subject 
to an Agreement of Sale’. There is no limi- 
tation of coverage in the event that an 





* Although the insurance here was placed be- 
fore the agreement of sale, the court noted the 
fact that one of the policies was increased in 
amount by the seller after execution of the 
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agreement of sale is entered into. ‘There 
was no provision for reducing the premium 
under the circumstances stated. If the last 
quoted clause, beginning with the word 
‘nor’, be deemed ambiguous it must be con- 
strued against its author, the insurance 
company. We do not regard it as ambigu- 
ous. It means that the interests of the 
vendee were not directly covered by the 
policy, that between the vendee and the 
insurance company there was no privity of 
contract and that whatever claim, either in 
law or in equity, the vendee might have 
against the vendor should fire transmute 
the latter’s building into money, was of no 
legal concern of the insurer.” 


In dealing with the argument of Com- 
pany B that its liability terminated on the 
execution of the agreement of sale (no men- 
tion being made of the additional fact re- 
lied on, namely, possession given the 
purchaser without the permission of the in- 
surer), the court quoted from the policy 
of Company B: 


“*XI. In case the Assured shall sell the 
property insured, the benefit of insurance 
shall be lost unless the policy be assigned 
at the execution of the deed and brought 
to the Office for approval and entry within 
sixty days thereafter.’ ” 

The argument for nonliability was dis- 
missed summarily: “Inasmuch as the loss 
occurred prior to ‘the execution of the deed’ 
and the rights of the parties were fixed as 
of the date of the loss, the provision in- 
voked by [Company B] is unavailing.” 


Discussing further the main arguments of 
the defendants, (1) that after the agreement 
of sale was executed the policies covered 
Perkins only to the extent of insuring the 
payment of the balance of the purchase 
price, and (2) that since the balance of the 
purchase price had been paid, Perkins suf- 
fered no loss, the court said simply that 
two of its earlier decisions “negative these 
contentions.” It was admitted by the court 
that “the facts in the instant case are not 
exactly the same as those in the two cases 
above cited.” In one case, the insurance 
contract was entered into after the agree- 
ment of sale was negotiated,® and in the 
other case, there was an assignment of the 
seller’s interest in his insurance policy. The 
court stated, nevertheless, that the “same 
considerations are applicable.” 
agreement of sale, saying: ‘‘There seems to 


be no reasonable explanation for this act other 
than that he intended to benefit the buyer.’’ 
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Seller's and Buyer's Rights 


Perhaps the most significant part of the 
court’s opinion is that in which the relation- 
ships among seller-insured and buyer and 
insurer are discussed. 

“The problem before us is clarified,” said 
the court, “if the fact is noted that as be- 
tween the insured and the insurance com- 
panies the insured remains the owner of 
the property until the sale is completed, but 
as between the vendor and the vendee the 
vendor holds only the legal title and if he 
receives the proceeds of the insurance policy 
on his property he holds these as trustee 
for the buyer. The vendee’s interest was 
not insured by the defendants; the vendor’s 
was. The vendee’s right to a part of the 
policy’s proceeds in the vendor’s hands is 
derived from the agreement of sale when 
that is given the meaning which under the 
circumstances of this case the ‘conscience 
of equity’ says it must be given.” 

And later in the opinion: } 
due on a policy of insurance for a loss by 
fire occcurring between the time of the 
agreement of sale and the time fixed for 
settlement belongs to the vendor, but the 
vendor is trustee for such money and must 
then account to the vendee for it, is the 
law. This rule is wholly an equitable one.” 


Adjustment of Loss 


There was another aspect of the case 
which, to complete the story, might be men- 
tioned. It need not receive much attention, 
however, since the court expressly stated 
that its decision need not be placed on 
that ground. 

Nearly two months after the fire and 
some time after settlement had taken place 
between Perkins and Dubin, a conference 
was held between the adjusters of the vari- 
ous insurance companies and a representa- 
tive of the plaintiff. It was at this meeting 
that an agreement was reached as to the 
sound value of the property, namely, 
$67,840.50, and as to the amount of loss, 
namely, $49,353. One of the adjusters rep- 
resented the defendant insurance compa- 
nies. At the meeting an apportionment of 
the loss among the four companies carry- 
ing insurance on the building was deter- 
mined. The adjuster representing the 
defendant companies reported to them what 
had taken place at the meeting and, at the 
same time, informed them of the existence 
of the agreement of sale and of the date on 
which settlement under that agreement was 
to be made. 
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“That money’ 


Approximately two months later both de- 
fendant companies forwarded their drafts 
to the attorney representing Perkins, but 
the attorney voluntarily returned the checks, 
stating that Perkins had received the full 
purchase price for the property. 

These facts were sufficient for one mem- 
ber of the Pennsylvania Supreme Court, Mr. 
Justice Jones, who, in writing a short con- 
curring opinion, found that there was a 
binding settlement for the loss occasioned 
by the fire and that the settlement was not 
affected in any manner by the gratuitous 
return of the checks by the attorney 
for Perkins. 

In the litigation the insurance companies 
took the position that the person who acted 
for them at the meeting had no authority 
to act as an adjuster and that at the time 
they sent their checks they did not know 
that Perkins had received the balance of 
the purchase price. The majority opinion 
stated that even if there had been no ex- 
press authority in the representative, the 
insurance companies had acquiesced in the 
adjustment by sending out drafts in con- 
formity with the report and, further, that 
the notice given them as to the agreement 
of sale was sufficient notice regarding the 
probable passage of title. 

As stated, however, the court expressly 
declared that it did not base its decision on 
the adjustment or settlement. 

The case stands, therefore, as authority 
for the propositions that: 

(1) In the absence of clear language to 
the contrary in the insurance policy, the fact 
that an insured enters into a contract to 
sell the insured property has no effect on 
his rights under his insurance contracts. 

(2) Where a loss occurs between the date 
of the agreement of sale and final settle- 
ment thereunder, the rights of the parties 
are fixed as of the date of the loss and are 
unaffected by anything that occurs after 
that date, as for example, the seller’s (in- 
sured’s) receipt of the balance of the pur- 
chase price at final settlement. 

(3) The seller is entitled to recover what- 
ever is due from his insurance carrier on 
account of the loss, but, as between him and 
his buyer, he receives the money as trustee 
and must account to the buyer for it, assum- 
ing, of course, that the buyer does not 
default under the contract to purchase. 


To the extent that these propositions are 
followed in other jurisdictions, the custom 
referred to at the outset—having double in- 
surance pending settlement under an agree- 
ment of sale—will become unnecessary. 


[The End] 
ILJ—July, 1949 
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jpeg SCOPE of this article will be limited 
to those questions involving the placing 
of chattel mortgages upon automobiles after 
issuance of the policy and the failure to 
disclose encumbrances at time of issuance 
of the policy where there is no fraud or 
misrepresentation present, and to a consid- 
eration of whether extension or renewal 
of the mortgage breaches the provisions 
of the policy. 

The cases involving the chattel mortgage 
provision of the policy cited below are many 
and varied. A few of them cited in this 
discussion are concerned with personal prop- 
erty other than automobiles, and one or two 
involve real property, as the rules which 
have developed as a result of the great bulk 
of property litigation had their inception 
long before automobiles were as common as 
they are now. I shall not try to set forth 
the majority or minority rule but shall take 
a few cases from various jurisdictions to 
show the differences of opinion existing at 
the present time. Also, I shall not attempt 
to set forth any hard and fast rules but, 
rather, shall endeavor to point out the appar- 
ent approaches taken by the courts. 

It would indeed be presumptuous upon 
my part to consider qualifying myself as an 
expert upon insurance policies, and, in par 
ticular, automobile fire and theft policies, 
after trying one case. This article was sug- 
gested by the Tennessee case of Jolley v. 
Sun Insurance Office, Ltd. [30 CCH AutoMo- 
BILE CAsEs 1040], involving the chattel 
mortgage provision of the policy which 
Stated as follows: 

“This policy does not apply: (b) Under 
any of the coverages while the automobile 


Chattel Mortgage Provision 


is subject to any bailment, lease, conditional 
sale, mortgage or other incumbrances not spe- 
cifically declared and described in this policy.” 

In this case, there were no encumbrances 
against the automobile at the time of the 
issuance of the insurance policy, which was 
dated October 26, 1946. On November 14, 
1946, plaintiff borrowed a sum of money 
and, as security, executed a chattel mort- 
gage to the lender, also delivering the in- 
surance policy as additional security. The 
insurer was not advised of the chattel mort- 
gage and, therefore, the question ultimately 
arose as to whether the provision above 
quoted applied only to encumbrances at the 
time the policy was issued or covered en- 
cumbrances executed subsequently. The 
Tennessee Court of Appeals followed the 
rule laid down in Zanzker v. Northern Insur- 
ance Company of New York [19 CCH Auto- 
MOBILE CASES 293], 176 S. W. (2d) 523, 
where the same provision was interpreted 
by the Missouri Court of Appeals. That 
court had said: 


“Such contention is not well founded. The 
policy provides that there should be no cov- 
erage while the automobile is subject to any 
mortgage not specifically declared and de- 
scribed in the policy. The provision is not 
ambiguous and is not subject to any con- 
struction other than its plain meaning. The 
word ‘while’, as used in the policy, is an 
adverbial modifier expressing duration. It 
means ‘as long as,’ and is not limited to the 
date of the issuance of the policy but refers 
as well to time thereafter.” 

The above-quoted provision of the auto- 
mobile policy has been generally held to be 
a valid and enforceable provision. It has 
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been generally inserted in these policies be- 
cause the courts have held that the execu- 
tion of a chattel mortgage does not constitute 
a change in the title, ownership or interest 
of the mortgagor. It is to the benefit of the 
insurer to prevent a lessening of the insured 
interest and to create upon the part of the 
mortgagor a desire to protect the property. 
Therefore, the specific provision above re- 
ferred to, or one similar, has been inserted 
in policies and has been held to be valid 
and enforceable and not against public 
policy. One of the most important cases 
dealing with this provision is Sun Insurance 
Office, Ltd. v. Scott, 284 U. S. 177, 76 L. Ed. 
229, in which the Court stated: 

“The provisions in the policies prohibiting 
chattel mortgages without consent endorsed 
on the policy is intended to reduce the moral 
hazard, and is a valid stipulation, the viola- 
tion of such constitutes a complete defense. 
Hunt v. Springfield F. & M. Ins. Co., 196 
U.S. 47, 3 L. Ed. 361, 25.8. Ce. 179.” 


The provision against encumbrances in 
automobile policies is derived from the law 
of personal property and is so related thereto 
that it is impossible to consider the above 
provision as applying strictly to automobiles. 
It is true that the law of personal property 
and the insuring of it against fire has had 
its influence upon the present automobile 
fire and theft contracts. The older provisions 
in the fire insurance policies generally pro- 
vided that if the property “be or become 
mortgaged” the policy would be void. Most 
of the present-day fire and theft policies 
contain the provision as above quoted, stat- 
ing that the company is not liable “while” 
encumbered. It has been generally held that 
such provision means that the policy is sus- 
pended while the property is encumbered 
and that it can be reinstated at any time— 
that is, if the policy is issued and an encum- 
brance placed upon the property, the policy 
is suspended as long as it is encumbered— 
and that, if the loss occurs after payment of 
the mortgage, the company or insurer shall 
be liable. In the case of Home Insurance 
Company of New York v. Northington, 23 
So. (2d) 537 (involving real property), a 
policy was issued containing the usual pro- 
vision, stating that the policy was void if at 
the time of its issuance the property was 
mortgaged or if it should thereafter be 
mortgaged without the written consent of 
the company. A second mortgage placed on 
the property by the mortgagor was paid prior 
to the loss by fire, and the court held that: 

“In Insurance Co. v. Pitts, 88 Miss. 587, 
592, 41 So. 5, 7 L. R. A., N. S., 627, 117 Am. 
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St. Rep. 756, 9 Ann. Cas. 54, the Court cited 
with approval Elliott on Insurance, Sec. 205, 
and Born v. Home Ins. Co., 110 Iowa 379, 81 
N. W. 676, 80 Am. St. Rep. 300, and Free- 
man’s note to that report. And this note is 
as follows: ‘The general rule to be deduced 
from the weight of authority is that the 
violation of a condition in a policy of insur- 
ance which works a forfeiture thereof merely 
suspends the insurance during the violation, 
and that if such violation is discontinued 
during the life of the policy and is non- 
existent at the time of the loss, the policy 
revives, the insurance is restored, and the 
insurer is liable, although he has never con- 
sented to a violation of the conditions.’ The 
policy had, therefore, been restored to full 
force at the time of the loss, and the com- 
pany thereby became indebted to the insured 
for the full amount of the residence cover- 
age, to wit, $500.” 

This seems to be the general rule upon 
property, whether real or personal, and this 
general rule was followed in the case of 
Bridgewater v. General Exchange Insurance 
Corporation [4 CCH AUTOMOBILE CAsEs 272], 
131 S. W. (2d) 220, and in the case of Jolley 
v. Sun Insurance Office, Ltd., supra. In the 
Bridgewater case, the court said: 


“Defendant first assigns as error the court’s 
refusal of its peremptory instruction. As 
above noted, the policy contained a provi- 
sion excluding liability of the company for 
loss or damage to the property insured 
thereunder ‘while subject to any lien, mort- 
gage or other encumbrance’ other than such 
as is specifically described in the policy or 
‘otherwise provided by agreement in writ- 
ing added hereto’, Under such a provision 
the placing of a mortgage on plaintiff's auto- 
mobile subsequent to the issuance of the 
policy and without knowledge or consent 
of the defendant would not render the policy 
void; it would merely relieve the insurer of 
liability for any loss or damage which might 
occur during the existence of such mort- 
gage. Immediately upon the release of such 
mortgage, if effected during the term of the 
policy, the insurer’s liability for loss or dam- 
age to the automobile would again attach.” 


Liability for Return of Premium 


It appears that the wording of the policy 
determines whether the policy of insurance 
is void or suspended. Under the provision 
against encumbrances in such policies, gen- 
erally it has been held that the policy is sus- 
pended while encumbered and that the risk 
re-attaches when the encumbrance is dis- 
charged. The question of whether the pol- 
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icy is suspended or voided determines whether 
the insurer is liable for the return of pre- 
miums or not. Generally, it can be said that 
if the risk attaches, the insurer is not liable 
for the return of the premium, since the 
premium is paid in consideration of the as- 
sumption of a specified risk and since no 
premium can be said to be due unless the 
risk attaches. If the risk insured against 
cannot or does not attach, the property can- 
not be subject to any of the risks as far as 
the insurer is concerned and, therefore, no 
premium can be charged. No risk is under- 
taken under such policies where there is a 
violation of a condition precedent, such as 
concealment of an existing mortgage at the 
time the policy is issued, and the loss oc- 
curs before the discharge of said encum- 
brance. But, if the risk insured against has 
once attached and there are no statutory or 
contractual provisions to the contrary and 
no fraud or fault on the part of the insurer, 
the premium is not apportionable, and the 
insurer is not liable for a return of the un- 
earned premium. This is true where the 
tisk attaches and the policy is held to be 
suspended for a violation of a condition 
subsequent, as set forth in the cases of Bridge- 
water v. General Exchange Insurance Corpo- 
ration, supra, and Jolley v. Sun Insurance Of- 
fice, Ltd., supra. The insurer need not return 
or tender the premium received as a condi- 
tion to setting up the defense that the policy 
is suspended for a violation of a condition 
subsequent. In the Bridgewater and Jolley 
cases, supra, and in the case of Crouch v. 
Southern Surety Company, 131 Tenn. 260, 
the general rule was laid down that fire, life, 
health and guaranty insurance are somewhat 
personal in their nature and rest to a great 
extent on the reputation and character of 
the insured and that such contracts are en- 
tire. And where the risk once attaches, it 
is impossible to say what part of the risk 
has been run or how much of the consider- 
ation has been earned at any particular time. 
further, even though the completion of the 
contract of insurance becomes impossible, there 
sno way to fix the value or apportion the haz- 
ad; and, since the whole risk attaches on the 
ssuance of the policy, the insurer is not 
usually liable for the unearned premium. 
May on Insurance, Section 567; Joyce on 
lnsurance, Section 1420; Mutual Life Insur- 
nce Company v. Kelley, 114 F. 268; Dickerson 
*. Northwestern Mutual Life Insurance Com- 
tany, 200 Ill. 270, 65 N. E. 694; N. Y. FL M. 
Insurance Company v. Roberts, (4 Duer. N. Y.) 
l41; Connecticut Mutual Life Insurance Com- 
pany v. Pyle, 44 Ohio St. 19, 4 N. E. 465; 
Hoyt v, Gilman, 8 Mass. 336.) 
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Renewal of Described Encumbrance 


Generally speaking, the renewal or exten- 
sion of a mortgage previously placed upon 
the property, and which is in existence when 
the policy is issued and which the insurer 
has knowledge of and has agreed to, does 
not operate to Void the policy or suspend 
it, but some courts have limited this rule to 
extensions which do not increase the amount 
of the mortgage or encumbrance or do not 
vary the terms of the existing mortgage. 
Some courts have gone so far as to hold 
that the execution of a mortgage subsequent 
to the issuance of the policy, the proceeds 
of which have been used to discharge ex- 
isting encumbrances upon the property, does 
not amount to a breach of the condition 
against encumbrances. It was held in Jack 
v. Farm Property Mutual Insurance Associa- 
tion, 205 Iowa, 1294, 217 N. E. 816, that there 
Was no increase in the hazard and that the 
mere shifting of the form of security from 
claims from one person to another did not 
breach the policy. Of course, this was on 
real property. There might be some dif- 
ference if personal property were involved. 


In the case of Bandy v. East and West In- 


surance Company [14 CCH AUTOMOBILE CASEs 


859], 163 S. W. (2d) 350, the policy stated 
upon its face that at the time of issuance 
of the policy there was owed to the finance 
company the sum of $217 and showed a 
deferred-payment plan, represented by 
twelve notes, the last one of which was due 
after the expiration of the policy. The owner 
of the truck executed another mortgage to 
the same finance company, and the proceeds 
of the mortgage were used to pay off in full 
the first encumbrance described in the pol- 
icy. The insurer contended that it was not 
liable as 4t had no knowledge of the exe- 
cution of the last chattel mortgage. The 
court held that the policy contemplated that 
the finance company might have some sort 
of encumbrance on the truck at all times, 
at least until the time the last note was due, 
and, so long as the encumbrance ran to the 
same finance company, the provisions against 
encumbrances were not violated, even though 
the last encumbrance was a chattel mort- 
gage and the encumbrance described was 
a deferred-payment plan. 

The case of Straw v. Integrity Mutual In- 
surance Company [5 CCH Fire anp CaAs- 
UALTY CASES 682], 240 Wis. 96, 20 N. W. 
(2d) 707, 163 A. L. R. 1396, involved per- 
sonal property on which there was a chattel 
mortgage, which was described in the pol- 
icy; subsequent to the issuance of the policy, 
additional chattel mortgages were executed 
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in increased amounts, although additional 
property was given therefor. The court held 
that this was a violation of the conditions 
of the policy, stating: 


“The fact that the insurer had knowl- 
edge there was a mortgage against this par- 
ticular property does not permit the insured 
to obtain a larger loan on the same prop- 
erty and use part of the funds to pay off the 
existing mortgage and the additional funds 
for personal use without discharging the 
insurer. Neither the second nor third mort- 
gage can be divided so as to leave the lia- 
bility of the property in question at the 
same amount as it was under the first mort- 
gage, and the additional property liable for 
the additional loan. The property in question 
is subject to the entire indebtedness under 
both the second and third mortgages.” 


In some jurisdictions the renewal or ex- 
tension of a mortgage has been held not to 
breach the condition, but these holdings are 
usually found where a new mortgage was 
given to replace the described encumbrance 
and as long as the obligee was the same, 
the provision was not breached. But in 
other jurisdictions it has been held that the 
subsequent placing of an encumbrance upon 
the property, although not exceeding the 
prior mortgage, was a breach of the con- 
dition subsequent. Usually in these cases, 
however, the mortgage is different from 
the one described in the policy. Particu- 
larly, an increase in the principal amount 
without the insurer’s consent is a violation 
of the condition against encumbrances; it is 
immaterial whether the increase results from 
a new or independent transaction; even 
though other property is given as security, 
so that it cannot be said that the hazard 
is increased, it is a breach of the, condition. 
(Straw v. Integrity Mutual Insurance Com- 
pany, supra.) In the state of Michigan, it 
seems to be the rule that unless the insurer 
can show injury, the mere increase in 
amount does not breach the policy. This 
is a Statutory provision. 


Duty to Disclose Encumbrances 


Where there are encumbrances existing 
at the time of issuance of the policy, the 
question arises as to whether it is the duty 
of the insured to disclose the encumbrances, 
or whether it is the duty of the insurer to 
make inquiry. 


In the case of Mercury Insurance Company 
v. Miles [14 CCH AvutTomosite CAsEs 317], 
126 Pac. (2d) 74, insurance was issued upon 
an oral application for a fire policy and no 
inquiry was made by the agent or the com- 
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pany as to the existence of encumbrances 
upon the truck, although one of the encum- 
brances was set forth in the policy. The 
court, deciding against the defendant’s con- 
tention that the encumbrance was concealed 
at the time of the policy was issued, stated: 

“The answer to this argument is that, 
where an insurance company issues a policy 
on an oral application and no inquiry by 
the company as to encumbrances or fraud 
or misrepresentation on the part of the 
insured is shown, and a mortgage not re- 
ferred to in the policy is in existence, the 
company will be presumed to have written 
the policy on the knowledge of the com- 
pany or its agent as to the existence of the 
encumbrances on the insured property, and 
to have waived the terms of the policy such 
as those above quoted, and may not defeat 
liability on the ground that an encumbrance 
was not disclosed. Murphey v Liverpool & 
L. & G. Ins. Co., 89 Okl. 207, 214 P. 695; 
Twin City Fire Ins. Co. v. First Nat. Bank 
of Marietta, 145 Okl. 293, 292 P. 833; Allesina 
v. London & L. & G. Ins. Co., 45 Or. 441, 78 
P. 392, 2 Ann. Cas. 284; 26 C. J. 318, sec. 391; 
14 R. C, L. 1185, sec. 363; 29 Am. Jur. 436; 
Joyce on Insurance, 2nd Ed., sec. 1780.” 

To the contrary, in the case of Stallings 
v. Fidelity-Phenix Fire Insurance Company, 
[7 CCH AvtomosILe CAseEs 1066], 28 N. E. 
(2d) 322, where the policy contained a war- 
ranty of ownership, the court said: 

“(1) The policy states the unequivocal 
condition that if the ownership of plaintiff's 
car is other than sole and unconditional it 
shall be void. This condition is one prec- 
edent to any right of recovery by the in- 
sured under the policy. Its fulfilment is a 
necessary prerequisite to the validity and 
hence to the operative effect of the policy. 
Ballard v. Globe & R. F. Ins. Co., 237 Mass. 
34, 129 N. E. 290, It is settled that such a 
condition in a policy of fire insurance ren- 
dering the policy void if the interest of the 
insured be other than unconditional and sole 
ownership, is reasonable and valid, and that 
a breach of such condition is a bar to re 
covery on the policy in the absence of a 
waiver of the condition or of an estoppel 
which precludes the company from making 
its defense. Pollock v. Connecticut Fire Ins 
Co., 362 Ill. 313, 199 N. E. 816; Schmieg v 
Travelers Fire Ins. Co., 290 Ill. App. 614, 8 
N. E. 2d 953 (abstract).” 

The court, in dismissing the plaintiff's 
contention that there was no written appli- 
cation for the policy and that therefore the 
company could not rely on the claim 0! 
warranty of ownership, stated: 


IL J—July, 1949 
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“(4) Plaintiff attaches importance to the 
fact that there was no written application 
for the policy and contends that by reason 
of the lack of such application the quoted 
provisions in the policy were the statements 
of the insurer and not of the insured. There 
is no merit to this contention for these pro- 
visions were part and parcel of the con- 
tract between the parties and were binding 
on plaintiff and defendant. A person who 
accepts and retains the possession of an 
insurance policy is bound to know its con- 
tents, Pollock v. Connecticut Fire Ins. Co., 
362 Ill., 313, 199 N. E. 816.” 

To the same effect is the case of Gawecki 
v, General Insurance Company [6 CCH Fire 
anp CASUALTY CAsEs 479], 167 F. (2d) 894, 
involving a chattel mortgage upon restaurant 
fixtures. Deciding it upon the contractual 
basis that all that should be disclosed should 
be made known, the court placed the bur- 
den upon the insured to secure the waiver 
or consent of the insuror to the placing of 
chattel mortgages. 


Conclusion 


The placing of the provision against chat- 
tel mortgages in fire and theft policies cov- 
ering automobiles is a valid and enforceable 
provision due to the fact that automobiles 
are personal property and frequently change 
hands. In Allison v. National Union Fire In- 
surance Company, 163 Tenn. 346, the court 
declared: 

“Automobiles change hands so often, are 
so often owned by irresponsible parties, it 
seems to us entirely proper for an insurer 
to protect himself by a provision such as 
the one we are considering. Many persons 
own no tangible property except their cars. 
To many such a personal obligation is not a 
matter of consequence. There would be no 
inducement for such persons to preserve such 
Property if they might insure it for full 
value and then mortgage it.” 


The violation of the provision above 
quoted subsequent to the issuance of the 
policy merely suspends the policy, and the 
risk re-attaches upon discharge of the en- 
cumbrance, Since the policy is suspended, 
there is no liability on the part of the in- 
surer to return the premium or any part of 
it as being unearned, due to the fact that 
the risk attaches at the issuance of the 
policy and it is impossible to apportion the 
hazard. 

As to the question of renewal, extension 
or substituting one encumbrance for an- 
other, the authorities are in dispute. De- 
pending on the facts, it may be generally 
stated that mere extension of a mortgage 
does not breach the condition against en- 
cumbrances, as long as the parties are the 
same, although the form of the encum- 
brance may be changed. This is further 
conditioned upon the fact that there was 
no increase in the amount. The addition of 
accrued interest increasing the amount will 
make no difference, as it is not considered 
sufficient a change to constitute a breach. 
But, depending on the facts of the case, a 
change in the mortgagee or increase in the 
amount may be considered a breach of the 
condition and the policy suspended 

At the time of the issuance of the policy, 
upon the contractual theory, the duty should 
rest upon the insured to make known any 
encumbrances then existing against the 
property. Contracts are personal in their 
nature, and the issuance of a policy depends 
a great deal upon the character of the in- 
sured and his reputation; if the wording of 
the policy is clear and unequivocal, the duty 
should rest upon the insured to disclose all 
encumbrances. But, this may be varied by 
the rule that inquiry must be made by the 
insurer. It must be remembered, however, 
that the existence of an encumbrance is 
more readily known to the insured and, 
therefore, under the Gawecki case, supra, 
the burden is upon the insured to obtain 
the written consent of the insurer. 


[The End] 


POWER OF THE C.A.B. 


For the first time in its history, the Civil Aeronautics 


Soard recently 


revoked a large irregular air carrier’s letter of registration. It first determined 
that such carrier had knowingly and willfully violated the Civil Aeronautics 


Act in that it had registered as an irregular air carrier and had conducted 
regular operations. (Standard Air Lines, Inc., CCH Aviation Law REPORTER 
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Evidence of Forcible Entry 
in the Burglary Policy 


By GEORGE T. LEWIS, JR. 


T HIS DISCUSSION deals with condi- 
tions providing for evidence of entry 
by actual force and violence to a safe in a 
standard form commercial robbery and 
burglary policy as opposed to broader forms 
of coverage, such as a money and security 
policy. 

The article was suggested as a result of 
the decision of the Tennessee Supreme Court 
in Gracey d.b.a. Weona Food Store No. 42 v 
American Automobile Insurance Company [6 
CCH Fire anp Casuarty Cases 900], de- 
cided March 11, 1949. Petition to rehear has 
been denied [6 CCH Frre anp CAsuALty 
Cases 958]. 

The policy covered safe burglary on a safe 
located on plaintiff's premises but did not 
cover the premises where the safe was lo- 
cated. The evidence showed that a forcible 
entry was made into the store by breaking 
through a back window and then through a 
leading from the storeroom to the 
main part of the store. There was no evi- 
dence of the use of electricity, chemicals, a 
torch or any other tool to break open the 
safe, or, in fact, any other evidence of a 
forcible entry. 


door 


Plaintiff recovered in a lower court. Later, 
the case was reversed and the condition 
ultimately upheld in both the Tennessee 
Court of Appeals and in the Supreme Court. 
The insuring clause of the policy provided 
that the company “agrees with the insured 
named in the declarations made a part here- 
of in consideration of the payment of the 
premium and in reliance upon the state- 
ments in the declarations and subject to the 
limitations of liability, exclusions, conditions, 
and other terms of the policy to pay 


* Rosenthal v. American Bonding Company, 
207 N. Y. 162: Husch Brothers v. Maryland Cas- 
ualty Company, 276 S. W. 1083; Cherry Creek 
National Bank v. Fidelity & Casualty Company 
of New York, 202 N. Y. S. 611: 29 American 
Jurisprudence, Section 1056; Frankel v. Massa- 
chusetts Bonding Company, 177 S. W. 775; Lee 
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Attorney, Memphis 


for loss of or damage to money, securities 
and other properties in the premises caused 
by burglary or attempted burglary of the 
safe, chest, or vault.” Condition 1(c) pro- 
vides: “‘Burglary’ means the felonious ab- 
straction of insured property from within 
the insured’s safe, chest, or vault by any 
person or persons making felonious entry 
into such safe, chest, or vault, if any, con- 
taining such safe or chest, when all doors 
thereof are closed and locked by all com- 
bination and time locks thereon; provided 
such entry shall be made by actual force 
and. violence, of which there shall be visible 
marks made by tools, explosives, electricity, 
gas or other chemicals. - 


Plaintiff's Contention 


The plaintiff persistently contended that 
condition 1(c) was in conflict with the in- 
suring agreement and that, to be in line 
with the general rule of law, the ambiguity 
should be resolved in favor of the assured. 

There were several other points at issue, 
but the case turned on this sole issue. By 
the weight of authority, conditions similar 
to those mentioned above have been upheld 
in the majority of our states.* 


Protection for Insurer 


The two principal reasons advanced for 
upholding such conditions are (1) to protect 
the insurer against “inside jobs” and (2) 
to protect the insurer against the negligence 
of the insured in leaving the safe unlocked. 
In this case the burden of proof as to the 
condition was immaterial since the plaintiff 
and his witnesses conceded that there were 

(Continued on page 528) 


v. Preferred Accident Insurance Company, 2 
N. Y. S. 366; Jackson Steam Laundry v. Aetna 
Insurance Company, 126 So. 478 (Miss.); Fidel- 
ity & Deposit Company of Maryland v. B. & J. 
Sales Company, 298 S. W. 459 (Tex.):; and 
Couch’s Cyclopaedia of Insurance Law (1929), 
Vol. 5, Section 1184 (c). 
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Opinions 
of Attorneys General 


, eee Indemnity Contracts 
—Qualification of Agents.—A foreign 
life insurance company, which did not write 
double indemnity insurance, qualified to 
issue life insurance contracts in Florida. 
Arrangements were made between the life 


insurer and a casualty company for the. 


latter to underwrite the double indemnity 
feature. The Attorney General was asked 
whether the licensed agents of the life in- 
surer might be licensed as agents for the 
casualty company to issue and sell the 
accidental death contract proposed to be 
issued by the casualty company. If a life 
insurance company is authorized also to 
transact a health and accident business, a 
single agent’s license may be issued to an 
applicant, which will authorize the agent to 
represent the insurer in both businesses. 
However, this life company is qualified to 
engage only in life insurance business. The 
Attorney General advised that there was 
no legal impediment to the agents of the 
life company being appointed and licensed 
as agents for the casualty company to nego- 
tiate and sell the latter’s accidental death 
policies. However, such life agents should 
meet the qualifications and examination re- 
quirements for agents for fire, marine, 
casualty or surety companies under Chapter 
627, Florida Statutes —Opinion of the 
Florida Attorney General, 049-222, May 19, 
1949, 


Group Insurance—Free Policy for Book- 
keeper.—The Attorney General was asked 
whether, when a county board of public 
instruction had elected to provide group 
insurance for its teachers, the insurer might 
issue free of premium charge to a book- 
keeper of the school board an insurance cer- 
tificate as compensation for work involved 
in setting up records, making premium de- 
ductions, and submitting itemized monthly 
Premium statements to the company. Sec- 


Attorneys General 


tion 112.10 authorizes the county board to 
deduct from the wages of employees who 
elect to participate the amount of premium 
and to remit the premium to the insurer. 
The Attorney General was of the opinion 
that this arrangement seemed to provide 
amply for the proper reporting, remitting 
and accounting to the insurer of premium 
deductions. Hence, there would be no 
necessity for the insurer to compensate any 
school board employee for such services. 
Furthermore, Section 635.02, Florida Stat- 
utes, prohibits any life insurer from dis- 
criminating between insurants.—Opinion of 
the Florida Attorney General, 049-221, May 
18, 1949. 

Newspaper District Managers—Qualifica- 
tion as Insurance Agents.—A large news- 
paper publishing house wished to make an 
accident insurance policy available to its 
readers as a public service. The proposed 
policy was a limited accident policy insur- 
ing against death, dismemberment or dis- 
ability, to be issued by an out-of-state 
insurer qualified under the laws of the State 
of Florida to engage in the casualty insur- 
ance business. The publishing house pro- 
posed to have in its circulation department 
a person qualified as agent who would sign 
and issue the policies and who would be 
the only licensed person connected with the 
program. District managers of the publishing 
house in charge of carriers would accept 
applications for the insurance from sub- 
scribers. In response to an inquiry, the 
Attorney General advised that any persons 
engaged in the sale of such insurance and 
performing acts in connection therewith 
which would make them agents for the in- 
surer within the meaning of the Insurance 
Laws must be qualified under the: laws 
pertaining to fire, marine, casualty or surety 
insurance agents. The same would hold 
true for the district managers of the pub- 


521 





lishing house.—Opinion of the Florida Attor- 
ney General, 049-220, May 18, 1949. 


Trustee Ownership Policies—Discrimina- 
tion.—A foreign insurance company pro- 
posed to issue to members of the Florida 
State Dental Society trustee ownership 
, Policies, which would provide guaranteed 
life income of $50 per month from a cer- 
tain retirement age with $5,000 life protec- 
tion until age sixty-five. If seventy-five 
per cent of the membership should enroll, no 


medical examination for insurability would be 


required, but if as few as thirty per cent 
of the membership should enroll, certain medi- 
cal requirements would be imposed as to those 
of age forty and over. The plan would be 
applied for through a trust, the state officers 
of the organization to be the trustees. If 
the plan is accepted by the requisite mem- 
bership, a trust indenture would be corn- 
pleted to include all standard, usual and 
ordinary provisions commonly used in a 
pension trust agreement. The _ trustees 
named in the individual policy would be 
the owners. Each member would have a 
policy issued to him, setting forth all terms, 
conditions and benefits. A comparison of 
the plan with the same plan offered’ on an 
individual policy basis by four leading in- 
surance companies evidenced that the trus- 
tee ownership plan would cost less as to 
premium and showed greater guaranteed 
profits. 


‘The insurer asserted that there would be 
no discrimination in the issuance of this 
form of policy, since it is issued to any 
trustee; that cash values are substantially 
high in the early years, returning approxi- 
mately sixty per cent after the first year: 
that the dividend schedule and _ soliciting 
agents’ commissions are lowered; and that 
the ultimate net cost of this form of policy 
little different from that of the 
regular participating form of policy. The 
Attorney General ruled that such policies 
would offend the anti-discrimination provi- 
sions of Section 635.02. “It is discrimina- 
tion, unless otherwise excepted by law, for 


is very 


an insurer under any form of contract to 
issue coverage at a lower rate or under more 
favorable circumstances to members of a group 
than could be obtained under a policy issued 
to an individual.”—Opinion of the Florida 
Attorney General, 049-226, May 19, 1949. 


GG EORGIA — Liability Insurance on 
A School Buses.—Act 271 of the 1949 
General Assembly of Georgia requires the 
various school boards of counties, cities and 
independent school systems employing 
school buses to insure the school children 
riding in the buses against bodily injury 
or death resulting from an accident or col- 
lision. The amount of insurance is within 
the discretion of the boards. As to the 
type of coverage required, the Attorney 
General pointed out that the Act authorizes 
the boards to have a provision inserted in 
the policies insuring the members of the 
general public against personal injury or 
death or damage to property resulting from 
the negligent operation of the buses. The 
Act specifically provides that nothing in the 
law shall be construed as imposing legal 
liability upon the boards on account of such 
accidents, and whenever an insurance com- 
pany issues a policy containing such a pro- 
vision, the company is estopped to deny its 
liability thereunder on account of the non- 
liability of the board.—Opinion of _ the 
Georgia Attorney General, April 29, 1949. 


| NDIANA—Taxation of Foreign Recipro- 
cal Insurer.—The Insurance Commis- 
sioner inquired of the Attorney General as 
to the proper application of the taxing stat- 
ute with reference to reciprocal insurance 
companies of the State of Missouri operat- 
ing in the State of Indiana. The Indiana 
Reciprocal Insurance Act requires recipro- 
cal companies to pay the same fees as are 
required to be paid by mutual insurance 
companies. Section 235 (a), Chapter 162, 
Acts 1935, provides that every insurance 
company not organized under the laws of 
Indiana and doing business within the state 
shall pay an amount equal to three per cent 
of the excess, if any, of the gross premiums 
over the deductions allowed. Since the 
State of Missouri does not impose a greater 
obligation upon companies of this state, the 
retaliatory tax provision of Section 259, 
Chapter 162, Acts 1935 is not applicable 
Consequently, Missouri reciprocals are re- 
quired to pay an amount equal to three per 
cent of the excess, if any, of gross premiums 
over deductions, as provided for in Section 
235 (a), Chapter 162, Acts 1935.—Opimion 
of the Indiana Attorney General, No, 28, May 
3, 1949. 


A new law in Nebraska increases the gross premiums taxes on 
fire insurance companies fractionally, 


IL J—July, 


“Packir 
Confer 
The Fi 


a trade 
tember | 
liminati 
ng” pra 
f autom 
plan. Ti 
ther ch 
so that 1 
paying © 
charge 

nsuranc 
concealn 
lealers | 
panies a 


invited t 


Joint § 
and La 


1 ib pee 
Law 
constitu 
tives of 
the Na 
writers 
standing 
lawyers 
misunde 
by eith 
any pri 
in the 
setting 
intende 
conduct 
Nn re sp 


Acco 
retary ( 
sel for 
Undery 
ot the 
some | 


News 





ice on 
ie +1949 
res the 
‘ies and 
ploying 
hildren 
injury 
or col- 
Within 
to the 
ttorney 
horizes 
rted in 
of the 
ury or 
ig from 
; The 
yin the 
x legal 
of such 
€ com- 
a pro- 
eny its 
ie non- 
of the 
949, 


ecipro- 
ymmis- 
eral as 
ig Stat- 
urance 
operat- 
ndiana 
ecipro- 
as are 
urance 
er 162, 
urance 
aws of 
e state 
er cent 
miums 
ce thie 
yreater 
te, the 
n 259, 
licable 
ire re- 
‘ee per 
miums 
section 
)pinion 
;, May 


it News.. Articles .. Books 


“Packing’’ Practices 
Conference Called 


The Federal Trade Commission has called 
a trade practice conference to meet Sep- 
tember 15 in Washington with a view to 
eliminating and preventing deceptive “pack- 
ng” practices in the and financing 
of automobiles purchased on the installment 
plan. It is suggested that insurance and 
ther charges should be listed separately 
so that the purchaser will know what he is 
paying on each item. Concealment of over- 
monthly payment by lumping 
nsurance and finance charges constitutes a 
concealment of a material fact. Automobile 
lealers and manufacturers, financing com- 


sale 


charge in 


panies and other interested groups will be 
invited to the conference 


Joint Statement of Underwriters 
and Lawyers 
THe NATIONAL CONFERENCE of 


Lawyers and Life Underwriters was 
constituted on July 17, 1946, by representa- 
tives of the Bar Association and 
the National Life Under- 
writers to promote cooperation and under- 
standing between life underwriters and 
lawyers and to eliminate, as far as possible, 


American 
Association of 


misunderstandings and causes for complaint 
by either against the other in relation to 
any practices which do not appear to be 
in the public interest. A joint statement, 
setting forth definite principles which are 
tended as a guide to the 
conduct of attorneys and life 
Mm respect to another and in 
to the public, was agreed upon 
According to Mr. James B. Hallett, See 
retary of the Conference and General Coun- 
sel for the National Association of Life 
Underwriters, each year since the adoption 
ot the “Statement of Principles” it has in 
Some manner been distributed or made 


Books 


professional 
underwriters 


one relation 


News Articles . 


public. We are glad to have and to comply 
with Mr. Hallett’s suggestion that on this 
—the third anniversary of its adoption— 


we print it for our readers. 


N RECENT YEARS, much of the actual 
negotiation of the sale of life insurance 
planning. The 
acquisition of life insurance has become a 
complex problem by its ever increasing 
relation to plans of testamentary 
tion, wills and living trusts, to partnerships 
and corporation contracts, and to 
problems of taxation. The solution of such 
problems requires a man to make far-reach- 
ing decisions. often 
or, upon the happening of death, become, 
irrevocable. The American public should 
therefore receive not only expert insurance 
service and disinterested advice but 
skilled and disinterested legal guidance and 
advice when necessary; both are often re- 
quired in problems arising out of negotia- 
tion for and use of life insurance, and when 
this is the case, the simultaneous and har- 
monious attention of a representative of 
each profession in solving the problems of 
the same client will provide the safest and 


contracts involves estate 


disposi- 


close 


These decisions are, 


also 


most efficient service. 

Fair dealing with the public and an ob- 
servance of laws which have been enacted 
throughout the United States require that 
all legal and advice should at all 
times be given by an individual trained in 
the law and duly licensed to practice: any- 
one who gives legal advice should be solely 
devoted to the interest of his client and per- 


service 


mit no personal consideration whatsoever to 
weaken his exclusive loyalty to his client. 

In this connection, it might well be re- 
membered that the courts consider com- 
munications between an attorney and _ his 
client as privileged; that is, they do not 
compel their disclosure, while communica- 
tions between a life underwriter and _ his 
client are not so considered. This distinc- 
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tion should, for the protection of the public, 
be borne in mind by the members of both 
professions. 


For the guidance of life underwriters and 
of .lawyers, and to insure that the public 
shall be protected by receiving authorized 
and disinterested legal advice on life insur- 
ance problems, such as those hereinabove 
referred to, the National Conference states: 


I 


The National Conference considers it to 
be in the interest of cooperation between 
life underwriters and lawyers and of better 
service to the public, that all lawyers be 
guided by the opinion of the American Bar 
Association’s Standing Committee on Pro- 
fessional Ethics and Grievances, dated Feb- 
ruary 10, 1940, issued in reply to an inquiry 
from that Association’s Standing Commit- 
tee on Unauthorized Practice of Law. That 
opinion in full is as follows: 


“In the opinion of the Committee, the 
Lawyer’s conduct in each of the following 
situations is ethically improper and should 
be condemned: 


“1. A life underwriter recommends a cer- 
tain transaction, for example, the purchase 
of business life insurance. The client pre- 
sents the proposed transaction to his attor- 
ney for approval or disapproval. The 
attorney then demands of the life under- 
writer, as a condition for his approval, a 
share in the life underwriter’s commission. 


“2. An attorney promises a life under- 


writer to recommend him to the attorney’s 
clients, provided the life underwriter will 
pay to the attorney a share of his commis- 
sions resulting from any business obtained 
from the lawyer's clients. 

“It should be noted, in this connection, 
that in most of the states participation in 
commissions on life insurance contracts by 
any person other than a duly licensed life 
insurance agent, has been condemned by 
statute or by court decision and has been 
declared unethical for life underwriters by 
their professional organizations. 


“3. A life underwriter proposes a certain 
life insurance plan to a prospective client; 
the client submits the proposed plan to his 
attorney for his legal opinion. The attor- 
ney approves the plan, but for reasons of 
personal advantage to himself advises the 
client to divert the business and to purchase 
the necessary life insurance not through the 
underwriter who submitted thé plan but 
through another underwriter whom the at- 
torney recommends although the interests 
of the client do not require such substitution. 
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“4. An attorney promises an underwriter 
that if he, the underwriter, will induce his 
clients to refer legal business to the attor- 
ney, the attorney will pay to the underwriter 
a share of the fees resulting from 
business. 


such 


“5. To advertise himself and to promote 
his sale of life insurance, a life underwriter 
desires to use a lawyer’s legal opinion in 
relation to a specific plan by using the 
lawyer’s name and opinion in a general cir- 
cular or as a selling document. At the 
underwriter’s request, a lawyer furnishes 
such an opinion knowing (a), that the at- 
torney’s name will be thus advertised and 
utilized by the underwriter, and (b), that 
the opinion may mislead the person to whom 
it is exhibited to his detriment unless it is 
adapted to the facts of his particular case. 
This form of business solicitation by life 
underwriters has been condemned by their 
profession and by this Association’s Com- 
mittee on Unauthorized Practice of the Law.” 


II 


The National Conference considers it to 
be in the interest of cooperation between 
life underwriters and lawyers and of better 
service to the public, that all life under- 
writers be guided by the following principles: 


(1) A life underwriter has no right to 
practice law or to give legal advice or to 
hold himself out as having such rights. He 
should not attempt to do so directly or indi- 
rectly. Therefore, he must never prepare 
for execution by his client legal documents 
of any kind, such as wills or codicils thereto, 
trust agreements, corporation charters, min- 
utes, bylaws or business insurance agree- 
ments. When submitting an _ involved 
mode of settlement, or one which may affect 
a client’s prior disposition of property by 
his Last Will and Testament, the life un- 
derwriter should suggest that the same be 
submitted to the client’s attorney for 
approval. 


In estate planning, all transfers of prop- 
erty, except simple modes of settlement un- 
der life insurance policies or changes ol 
beneficiary thereof, should be recommended 
subject to the approval of the client’s at- 
torney. Since these decisions should in the 
final analysis be subject to the approval of 
the client’s attorney, it is important for the 
life underwriter to collaborate with his 
client’s attorney as early as possible in the 
negotiations so as to afford his client the 
safest and most effective service. 


It is improper for a life underwriter, in 
submitting to his client an estate planning 
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report, to attach thereto or insert therein 
any forms of legal instruments or of specific 
legal clauses. 

(2) A life underwriter should never dis- 
suade a client from seeking the advice of 
legal counsel. It is improper for a life 
underwriter to attempt to divert legal busi- 
ness from one attorney to another. 


(3) It is improper for a life underwriter 
to furnish attorneys who will give legal ad- 
vice to the life underwriter’s clients or pro- 
spective clients. 

(4) A life underwriter must never share 
or participate in an attorney’s fee; -a life 
underwriter must not pay directly or indi- 
rectly any part of his commission to an 
attorney or any other person not a life un- 
derwriter, whether or not such sharing in 
commissions is known to the insured. 

It should be noted, in this connection, 
that in most of the states participation in 
commissions on life insurance contracts, by 
any person other than a duly licensed life 
insurance agent, has been condemned by 
statute or by court decision and has been 
declared unethical for life underwriters by 
their professional organizations. 

(5) A life underwriter may properly ob- 
tain legal advice or a written legal opinion 
from an attorney for his own guidance; it is 
improper conduct, however, to circularize 
any such legal opinion, or to use it as a 
selling document. 

Nothing herein contained is intended to 
restrict or limit the life underwriter’s legiti- 
mate activities in measuring the client’s 
need for life insurance, determining the 
amount and type needed, developing a com- 
prehensive life insurance program in rela- 
tion with the client’s other plans and affairs, 
and selling such insurance; the ethics of his 
profession require him not to. recommend 
the purchase of additional insurance unless 
needed. Such activities are for the benefit 
of those insured and their dependents only 
insofar as they are consistent with the fore- 
going statement of principles. 


III 


The National Conference of Lawyers and 
Life Underwriters recommends to state, dis- 
trict and local bar associations and to state 
and local associations of life underwriters 
that cooperative action be taken by them to 
secure adherence to the principles contained 


News 


. . Articles . . Books 


in this Statement and to dispose of misun- 
derstandings between the two groups. The 
National Conference is authorized to act in 
an advisory capacity as a clearing house for 
suggestions and complaints, to aid in estab- 
lishing, as far as may be practical, a coun- 
trywide recognition of these principles, and 
to aid in the setting up of similar conference 
groups in the various states and localities. 
It gladly offers its services in this respect 
to state, district and local associations of 
the bar and life underwriters. 


BOOKS 
Personal Injuries to Workers 


NACCA Law Journal—Workmen’s Com- 
pensation, Railroad’ and Admiralty Law. 
National Association of Claimants’ Compen- 
sation Attorneys. The Lavalle Press, 1089-91 
Tremont Street, Boston, Massachusetts. Vol- 
ume 3, May, 1949. $5 (for two volumes 
annually). 


Workmen’s compensation is no minor 
field of law. It is now the largest casualty 
insurance in the world and has become a 
$600,000,000 annual business. It affects, di- 
rectly or indirectly, the rights of some 
46,000,000 workers annually, 18,000 of whom 
die in industry, 100,000 are maimed for life, 
and 2,000,000 suffer temporary injuries. For 
a judge, lawyer or layman to attempt to 
read all the decisions rendered annually in 
workmen’s compensation cases, as well as the 
hearings and conferences before administra- 
tive tribunals, is an almost impossible task. 
It is believed that lawyers, libraries, judges, 
doctors, labor union officials, and industrial 
commissioners will find the Journal an in- 
formative aid in keeping abreast of develop- 
ments in these three fields of law. 


Two issues, bound as books for perma- 
nent use and completely indexed, are pub- 
lished each year. Each volume contains 
articles edited by lawyers who are experts 
in their specialized fields, reviews of leading 
cases, comments on recent important cases, 
book reviews and news of legislation. It 
is also hoped that the Journal will stimulate 
further interest in the teaching of workmen’s 
compensation, railroad and admiralty law 
in the law country, where 
one or two lectures are often given as a 
part of a course on agency or as part of a 
course on labor law. 


schools of our 





A GUIDE TO THE AUTOMOBILE POLICY—Continued from page 488 


insurer in paying the amount of its coverage 
in case of a judgment in excess thereof. In 
addition, it promotes promptness on the 
part of the insured for the insurer is also 
protected against the consequences of delays 
by the insured by the provision permitting 
the insurer to stop the accrual of interest, 
as far as it is concerned, by paying, tender- 
ing or depositing in court such part of any 
judgment as it is liable for under the policy. 


Emergency Medical Provision 


As we have seen, the emergency first-aid 
provision has remained in the standard auto- 
mobile liability policy even though the in- 
sured may have elected to purchase Medical 
Payments Coverage, because there are situ- 
ations to which it applies which do not fall 
within the scope of the other coverage. Un- 
like Medical Payments Coverage, there is 
no limitation whatsoever on the amount of 
money that the policyholder is authorized to 
spend under this emergency provision so 
long as the relief which is afforded is medi- 
cal or surgical and is immediately impera- 
tive at the time of the accident. For example, 
while it would not cover the living expenses 
of a person paid during his inability to 
work,® the iniplication of some of the more 
recent cases is that there is authority granted 
to commit the company beyond mere first- 
aid.". While the question of what constitutes 
“immediate” and “imperative” has caused a 
little difficulty among jurists, most give it 
a reasonable interpretation and indicate that 
what is meant is such medical attention which 
will not direct authorization of 
the insurer. ‘ 


await the 


In the Laidlaw 
court was confronted with a case where a 
four-and-one-half-year-old boy was run over 
and suffered a fractured skull. It declared 
that this clause authorized the expenses oi 
taking the boy to the doctor’s office and 
subsequently to the hospital. where he was 
operated upon. As the child could not be 
moved for two weeks, the court thought that 
it wag reasonable that the hospital charge 
should be borne by the insurer under this 
covenant, although it would not permit the 
inclusion of the cost of the medical attention 
that he subsequently received at home as an 
immediately imperative item. When the 
court was faced with the proposition that 
other cases had said that the scope of this 
coverage only contemplated first-aid treat- 
ment, it declared that “its intent and scope 
must depend upon the nature and circum- 
stances of the accident, in the absence of 
more definite terminology.” 

With the words “reimburse the insured 
for all expenses except loss of earnings in- 
curred at the company’s request,” the policy 
inserts a catch-all expense clause under this 
particular insuring agreement. With the 
company in control and the policyholder 
in a position of complete dependence so far 
as the management of a claim is concerned, 
he will, naturally, be many times placed in 
a position where he will have to do things, 
in the fulfillment of his obligation to co- 
operate with the company, which will cause 
him expense. As they flow naturally from 
the accident, the liability for which he is 
insured against, it could scarcely be fairly 
charged to the insured. 


nen © . pe 
case, for example, the 


' THE EYE-WITNESS RULE 


“The eye-witness rule was no doubt a sound legal concept when evolved 


and may still be applied in some cases, but with the advent of the automobile and 
night driving it is as antiquated and outmoded in a case like this as a blunderbuss 


would be for military equipment. 


We live in a world of change and infinitely 


complex relationships and legal concepts must be continually galvanized against 
the static and complacent posture, otherwise they are useless or ridiculous and 


serve no useful purpose.” 
(Fla., 1948). 


® Employers Liability Assurance Corporation 
v. Light, Heat & Power Company, 63 N. E. 54 
(Ind., 1902). 


526 


Dehon v. Heidt, 30 CCH AutomosiLe Cases 659, 660 


t Laidlaw v. Hartford Accident & Indemnity 
Company, 254 N. Y. 391, 173 N. E. 557 (1930). 
’ Supra, footnote 7. 
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STATE LEGISLATION—Continued from page 486 


[hereafter the Delaware insurer will not 
be required to charge as liabilities the re- 
serves and other liabilities pertaining to 
risks so transferred and may take credit in 
its liabilities for reserves and other lia- 
bilities maintained for such reinsured risks. 
S. B. 31, approved April 25, 1949. 

.Sick and funeral benefit insurance .. . 
In the future, the minimum capital required 
of domestic and foreign sick and funeral 
benefit insurance companies in Florida is 
$100,000. Insurers qualified at the present 
time, with a capital less than $100,000, have 
until January 1, 1951, to meet the require- 
ment. H. B. 241, law without approval, 
June 13, 1949, 


State insurance . . . North Carolina has 
provided for state insurance of public school 
buildings and other school property, author- 
izing the State Board of Education to put 
the program in operation. S. B. 281, ratified 
April 23, 1949. 


Studies and investigations . . . By con- 
current resolution, Florida has provided for 
the appointment of a committee to make a 
study of the insurance laws of the State of 
Florida and of other states, to study the 
needs of the various parts of the insurance 
industry and of the public for the purpose 
of recommending such revision and codifica- 
tion as may be in the public interest. S. C. R. 
633, approved May 16, 1949... . The Ohio 
legislature has established a commission of 
nine members to investigate and study the 
problem created by temporary unemploy- 
ment due to a disability or sickness incurred 
outside the scope of one’s employment or 
while unemployed and, therefore, not com- 
pensable under present workmen’s compen- 
sation or unemployment compensation laws. 
S. B. 134, approved May 26, 1949. 


Survival of action . . . South Carolina 
has provided that causes of action for wrong- 
ful death shall survive against the personal 
representatives of the deceased wrongdoers. 
H. B. 1491, approved May 26, 1949. 


Taxation . . . Domestic insurers, which 
maintain their home offices in Florida, are 
exempt from payment of the tax on insur- 
ance and annuity premiums received from 
residents of Florida. S. B. 543, law without 
approval, June 13, 1949, 


Tortfeasors . . . Delaware has made 
unitorm its law with reference to contribu- 


State Legislation 


tion among tortfeasors. The measure pro- 
vides for the right of contribution, accrual 
and pro rata shares; sets forth the procedure 
for recovery of contribution; and sets forth 
the effect of a release on the injured person’s 
claim and the effect on the right of contribu- 
tion. S. B. 246, approved May 27, 1949. 


Unclaimed life insurance funds . . . 
Pennsylvania has enacted an Unclaimed 
Funds Act for Life Insurance Companies, 
which provides for payment into the State 
Treasury through the Department of Rev- 
enue, without escheat, of life insurance funds 
unclaimed for more than ten years. S. B. 
761, approved May 11, 1949. 


Undertaking . . . It is unlawful for a 
Florida insurer to appoint a funeral director 
or undertaker to acts as its representative, 
adjuster, claim agent or special claim agent, 
or for an insurer or its agent to maintain a 
place of business in the place of business of 
a funeral director or undertaker. H. B. 370, 
approved June 13, 1949. It is unlawful 
for any life or accident insurance company 
licensed to do business in Michigan to own, 
manage, supervise, operate or maintain a 
mortuary or undertaking establishment, or 
to permit its officers, agents or employees 
to own or maintain any such funeral or 
undertaking establishment. It is also un- 
lawful for any life insurance, sick or funeral 
benefit company to contract or agree with 
any funeral director to conduct the funeral 
of any person insured by such company; is 
unlawful for any funeral director or agent 
thereof to be licensed as the agent, solicitor 
or salesman for any life company; and is 
unlawful to designate any funeral establish- 
ment as beneficiary in any policy of life or 
accident insurance, whereby the beneficiary 
shall, in return for all or part of the pro- 
ceeds, furnish funeral services or merchan- 
dise in connection therewith. H. B. 269, 
approved June 7, 1949. 


Wrongful death . . . Maryland has pro- 
vided for a lien against vessels which have 
wrongfully caused death. H. B. 562, ap- 
proved May 6, 1949. 


Five more states have adopted the Un- 
authorized Insurers Process Act. The pur- 
pose of this Act is to subject certain insurers 
to the jurisdiction of courts of the state 
in suits by or on behalf of insured or 
beneficiaries under insurance contracts 





e 





EVIDENCE OF FORCIBLE ENTRY IN THE BURGLARY POLICY— 
Continued from page 520 





no marks made by tools, explosives, elec- 
tricity, gas or other chemicals. Until this 
opinion was presented, the question had 
never been settled in Tennessee. 

In commenting on the evidence, the Court 
of Appeals stated: “The policy sued on does 
not purport to be other than coverage on 
the safe only, and has no application to the 
premises as a whole, Therefore, the manner 
in which entrance to the premises was 
gained is wholly immaterial. In read- 
ing the numerous burglary cases the dis- 
tinction should be kept in mind between 
coverage of the premises and coverage of 


” 


the safes or vaults within the premises 


4 


If this case had been decided to the con- 
trary, it would have had a marked effect 
upon the insurance rates for standard form 
burglary policies in this state. Obviously, 
if the insurance is to be written at the 
present rate, the insurance companies need 
the benefit of this limitation to protect them 
against “inside jobs” and against the negfi- 
gence of the insured. 


We believe that in its decision, the Ten- 
nessee Supreme Court, which is the state’s 
highest appellate court, has joined with the 
weight of authority in upholding the con- 
dition requiring evidence of forcible entry 


into the safe. [The End] 


THE “OTHER INSURANCE” PROVISION OF THE AUTOMOBILE 
POLICY—Continued from page 504 


tion has been bolstered by the courts,” ex- 
cept in the situation where the driver’s 
insurer has furnished a certificate of financial 
responsibility under the local financial re- 
sponsibility law, thereby assuming the posi- 
tion of a surety.” 

Needless to say, this problem of other in- 
surance is of great interest to the insuring 
public. The individual policyholders who 
have been paying premiums for policies ex- 
pect to receive value in the form of payments 
for damage done by or to them. They are 
not likely to feel kindly towards a company 
which denies liability simply because there 
is another policy in force. 


Best Provision 


It therefore seems to be that the best pro- 


vision is the proration clause which provides 
that the companies shall bear a proratable 
share of the loss in accordance with their 
respective limits of liability. This enables 
each company to afford the policyholders 
what they usually expect. And, although 
it might not be possible in every instance 
to reconcile them to the fact that there can 
be no double recovery, still it enables the 
companies to retain as much good will as 
possible under the circumstances. The pro- 
ration provision, since it puts the companies 
on the same side, eliminates the antagonistic 
element between insurers and thereby makes 
the work of adjusters and attorneys easier 
by providing an opportunity for cooperation. 


[The End] 





% Grasberger v. Liebert & Obert, Inc., supra, 
footnote 5; Travelers Insurance Company v. 
State Automobile Insurance Company [12 CCH 
Automobile Cases 864], 37 S. E. (2d) 198; 
Standard Accident Insurance Company of De- 
troit v. Home Indemnity Company of New York 
{27 CCH Automobile Cases 134]; Lacour v. 
Ferguson [13 CCH Automobile Cases 987], 6 


So. (2d) 206; Speier et ux, v. Ayling, supra, 
footnote 24; Continental Casualty Company v. 
Curtis Publishing Company, supra, footnote 41; 
122 A. L. R. 1204 et seq. 

© American Automobile Insurance Company Vv. 
Penn Mutual Indemnity Company, supra, foot- 
note 26. 
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Selected Decisions from All Jurisdictions Involving Negligence (page 529), 
on Life, Health and Accident Insurance Contracts (page 533), 
entry Automobile Policies (page 539), and Fire and 
Bad) Casualty Contracts (page 544), as Reported 
by CCH INSURANCE LAW REPORTS 


NEGLIGENCE former on a pole in front of the home. De- 

fendant placed a fuse between the main 

Gas Company's Liability— power lines and the transformer which was 

— Ex losion intended to protect consumers trom exces- 
ovides p sive currents by blowing out when the cur- 
rent became too powerful. During a storm 
lightning struck the transformer, destroy- 
ing its step-down effect. The entire 7,200 
volts were turned into plaintiff's home, which 
was totally destroyed by fire. The trial 
court sustained, defendant’s demurrer to the 
petition, and plaintiff excepted to the ruling. 
On appeal, the court held that in Georgia 
tort actions based on the malfunctioning of 
machinery, it is sufficient if the petition al- 
leges that the machine was in such condition 
that it produced certain definitely described 
results (the injury), which it would not have 
produced had it not been defective and had 
it functioned properly. Defendant had the 
duty to use ordinary and reasonable care 
and skill in the construction and mainte- 
nance of its equipment and safety devices so 
as not to injure or damage plaintiff or his 


‘atable Plaintiff sought recovery from defendant 
. their J-gas company for the destruction of his 
nables ff building caused by the alleged explosion of 
olders natural gas which defendant supplied for — 
hough | heating of the building. Prior to the (ex- 
stance f Plosion defendant had received three notices 
re can § concerning suspicious circumstances relative 
to fumes or gas in the building and requests 
to make an inspection. These notices were 
imple to require an inspection of the lines 
ior the purpose of determining whether any 
{them contained gas leaks. If a gas leak 
should have been discovered, it would then 
ave been defendant’s duty to shut off the 
gas until repairs could be made. Moreover, 
a line with an old break was discovered 
End] aiter the explosion. Such evidence, although 
; ‘ircumstantial, was sufficient to sustain the 
supra, B verdict for plaintiff—Booker v. The Kansas 
aes Power and Light Company Kansas Supreme property in furnishing service. Judgment of 
Court. May 7, 1949. 16 CCH NEGLIGENCE  qicmissal was reversed.—Vickers v. Georgia 
pany v. § Cases 1156. Power Company. Georgia Court of Appeals. 
need May 13, 1949. 16 CCH NEGLIGENCE CASEs 
1155. 
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Power Company's Liability— 
Transformer Igniting Home 


Landlord's Liability— 
Unlighted Stairway 


along the highwav in front of plaintiff's Defendant owned. an office building in 
home. The lines carried 7,200 volts which which plaintiff as a tenant occupied a por- 
were stepped down by means of a trans- tion of the foyer where she conducted a 


Plaintiff purchased electric current from 
lefendant, whose power lines were strung 
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WHAT THE COURTS ARE DOING 


NEGLIGENCE 


er ea eases eee 


cigar stand and lunch counter. On the 
fourth and fifth floors of the building were 
rest rooms provided by defendant for the 
use of plaintiff and others. While descend- 
ing from the fourth floor rest room to the 
ground floor, plaintiff fell at a landing mid- 
way between the second and first floors. 
Plaintiff alleged that her fall was the result 
of lack of natural or artificial light sufficient 
to enable her to see the landing. The acci- 
dent occurred during the national coal short- 
age, which had occasioned a curtailment in 
the elevator and lighting service previously 
furnished by defendant. It is a generally 
recognized rule at common law that a land- 
lord does not owe any obligation or duty to 
provide stairways and hallways used in com- 
mon by tenants with artificial lights unless 
there is some unusual and dangerous condi- 
tion existing which necessitates special 
warning to his tenants. Since no peculiarly 
dangerous physical condition was shown, 
there was no actionable negligence for which 
plaintiff might recover for injuries sustained. 
Judgment for plaintiff was reversed with in- 
structions to dismiss.—Miller-DuPont, Inc. 
v. Service. Colorado Supreme Court. May 
31, 1949. 16 CCH NEGLIGENCE Cases 1146. 


Tenant Injured—Defective Faucet 


Defendant’s tenant was injured in attempt- 
ing to shut off a faucet, which broke, the 
jagged edge going into his palm. The tenant 
had notified defendant of the defective con- 
dition of the faucet, and a new washer was 
put in, but it continued to leak, and the 
handle was “hard to turn.” Plaintiff knew 
that more than normal pressure was required 
to turn off the faucet, and such pressure 
finally resulted in the breaking of the han- 
dle. Since the hazard was well known to 
plaintiff, he was chargeable with foreseeable 
consequences, as required of a reasonably 
prudent person, His conduct was properly 
classified as contributory negligence. Judg- 
ment of dismissal was affirmed.—Turck v. 
Kaywal Realty Company. New Jersey Su- 
perior Court, Appellate Division, April 27, 
1949. 16 CCH NEGLIGENCE Cases 1135. 


Patient's Feet Injured— 
Misuse of Straps 


While plaintiff was under an anesthetic 
in defendant’s hospital, straps were placed 
on her feet and were kept there, without 
release or loosening to restore circulation, 


530 


for about forty-five minutes. The operation 
had no connection with or effect upon her 
feet, and she had fully recovered in a short 
time and would have been able to resume 
her household duties but for injuries to her 
feet which disabled her for a period of six- 
teen months. These injuries consisted of 
two gangrenous sores, one on the outside 
of each foot below the ankle, which for 
a long period of time resisted the efforts of 
medical science toward effecting a cure. 
There was evidence that nothing touched 
plaintiff’s feet which could have caused the 
injury except the straps. Plaintiff’s case 
should have been submitted to a jury, and 
the exclusion of her evidence and direction 
of a verdict against her. were erroneous. 
Judgment of the lower court is reversed and 
the cause remanded.—Palmer v. Clarksdale 
Hospital et al. Mississippi Supreme Court. 
May 23, 1949. 16 CCH NEGLIGENCE CASEs 
1131. 


Hospital Patient Injured— 
Admissibility of Experiment 


Plaintiff wife entered defendant hospital 
for the removal of a fibroid tumor of the 
uterus. It was alleged that in preparing her 
for the operation, defendant’s employees 
negligently administered a solution of po- 
tassium permanganate, which oxidized and 
corroded plaintiff’s bladder. The admission 
of a testimony of a physician concerning an 
experiment in which he placed potassium 
permanganate under his arm, with the result 
that a sore appeared, was not error. Judg- 
ment for plaintiffs was affirmed.—City of 
Miami v. Williams et vir. Florida Supreme 
Court. April 19, 1949. 16 CCH NEGLIGENCE 
CAsEs 1120. 


Floor Collapsing at Auction Sale— 
Municipality's Liability 

Plaintiffs sustained injuries when a barn 
floor collapsed during an auction sale held 
to liquidate an infirmary for the poor and 
needy. There was evidence tending to show 
negligence on the part of town officers in 
permitting the floor supports to become 
water-soaked and rotten. Was the town lia- 
ble for negligence? It was immaterial that 
maintenance of the infirmary was not a duty 
imposed upon the town by legislative man- 
date, but was permissive. In either case, it 
would be the exercise of a governmental 
function. Plaintiffs argued that the infirm- 
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WHAT THE COURTS ARE DOING 


NEGLIGENCE 


re ne ne earn NE A CR RE I LS TE AN TE RUNS RR 


ary became a commercial venture because of 
the sale of milk produced at the infirmary. 
Seventeen cows were kept to keep the in- 
mates employed. There was a surplus of 
milk beyond the needs of the infirmary, 
and that surplus was sold, The proceeds, 
amounting to about $200 a month, went into 
the town treasury. The court was of the 
pinion that it did not appear that the sale 
f milk was anything more than an incident 
to the performance of the public duty of the 
town to care for its needy. The exceptions 
to the verdict for the defendant were over- 
ruled —Beakey et al. v. Town of Billerica. 
Massachusetts Supreme Judicial Court. 
Middlesex. April 29, 1949. 16 CCH NEGLI- 
ence CASEs 1115. 


Aircraft Ground Collision— 
Failure to Secure Ship 


Plaintiffs sought a judgment for damages 
to their plane and for loss of profits as a 
result of a ground collision at the airport 
between their Douglas DC-3 and one owned 
hy defendant. Defendant’s ship had been 
fown to the airport about a week prior to 
the accident and had been parked on the 
south side of the hangar. A few days later 
plaintiffs’ plane was flown in and parked 
about 200 feet farther south, but facing 
north. In these positions both aircraft re- 
mained unattended until defendant’s plane, 
luring a rather severe storm, rolled along 
the concrete apron and collided with plain- 
tiffs motionless ship. At that time defend- 
ant’s pilot was at the airport but not in the 
immediate vicinity of the accident. Defend- 
ant’s plane was not tied down; the wheels 
were not chocked; and either the parking 
brakes were not set or, if set, were defective 
id inoperative. Defendant’s pilot was neg- 
igent in failing to secure the plane on the 
approach of the storm, of which he had 
ample warnings, Judgment for plaintiff was 
firmed and amended to increase the award 
to cover the loss of profits —Southern Air 
Transport et al. v. Gulf Airways, Inc. Louis- 
lana Supreme Court. April 25, 1949. 16 
CCH NEGLIGENCE CAsEs 1111. 


Railroad’s Liability— 
Negligence of Switching Crew 


Plaintiff's decedent, an employee of an 
ce company, was at work on a refrigerator 
car of defendant when the train started to 


move. Before he was able to get off, he was 


carried away on the cars and was discovered 


Negligence 


near a viaduct with both legs severed from 
his body. It is the duty of switching crews, 
with knowledge, or the means of knowledge, 
that persons are loading or unloading cars, 
to warn them of an intention to switch cars. 
The decedent was still at work when the 
switch engine backed in and made its cou- 
pling with the refrigerator cars. He was 
still there before the train started its final 
movement, was seen by the ice plant em- 
ployees, and could or should have been seen 
by the switching crew while he was running 
up the string of cars in the dock light. There 
was sufficient evidence to support the jury’s 
finding that defendant was negligent in fail- 
ing to give the decedent time to get off the 
train before orders were given for it to 
move. Judgment for plaintiff was affirmed.— 
Schulz, Admx., etc. v. Chicago, Rock Island 
and Pacific Railroad Company et al. Kansas 
Supreme Court. May 7, 1949. 16 CCH 
NEGLIGENCE CASEs 1100. 


Window Washer Injured— 
Awning Lowered 


Defendant was the lessee of the ground 
floor of a two-story store building and of a 
ten-foot strip across the front covered by a 
sidewalk which extended in width to the 
curb. . Plaintiff placed a ladder against the 
front of the building with its base resting 
on the strip and climbed up to wash a sec- 
ond-story window, for which job plaintiff's 
employer had a contract with the building 
owner. An employee of defendant came out 
of the store and lowered an awning in front 
of it, knocking down the ladder and caus- 
ing plaintiff to fall. Defendant was well 
aware of the fact that the strip was com- 
monly used by the public as a sidewalk and 
that employees of plaintiff's employer had 
been accustomed over a period of thirteen 
years, at least once a month, to place lad- 
ders in front of the building for window- 
washing purposes and that this interfered 
with the use of the awning. If defendant 
knew or in the exercise of ordinary care 
should have known of plaintiff's presence, it 
was bound to use ordinary care to prevent 
injury to him. The quest’on of defendant’s 
active negligence and of plaintiff's contrib- 
utory negligence were questions of fact which 
should have been, but were not, determined 
by the trial court. Judgment for defendant 
was reversed and a new trial granted.— 
Polston v. S. S. Kresge Company. Michigan 
Supreme Court. Filed May 18, 1949. 16 
CCH NEGLIGENCE CAsEs 1092. 


531 





WHAT THE COURTS ARE DOING 


NEGLIGENCE 


eS 


Dentists’ Liability 


Plaintiff alleged that defendant dentists 
fractured her jaw while extracting a tooth 
and that their failure to use due care and 
skill in treating the condition caused osteo- 
myelitis of her jaw bone. There was evidence 
that no attempt was made to immobilize 
plaintiff's jaw for a period of twenty 
days after it had been broken, that unsteril- 
ized instruments were used in rewiring her 
teeth, and that at defendants’ request she 
consulted no other physician. Judgment for 
defendants n. 0. v. was reversed and the 
cause remanded with directions to the trial 
court to rule upon defendants’ alternative 
motion for a new trial—McAdow v. Papsdorf 
et al. Illinois Appellate Court, First Dis- 
trict. March 16, 1949. Rehearing denied, 
April 19, 1949. Released April 20, 1949. 16 
CCH NEGLIGENCE CASEs 1086. 


Pipes Rolling from Curb— 
Contractor's Liability 


A department store had hired defendant 
Glover Company as contractor to make al- 
terations in its store building. During the 
course of the work a pedestrian walked around 
a barricade into the street to reach her place 
of employment. Several large pieces of pipe, 
which had been stacked on the sidewalk 
near the curb, became dislodged and rolled 
into the street, striking the pedestrian and 
knocking her down. Suit was brought against 
the department store, its liability insurer, the 
contractor, its liability insurer, and the com- 
pany which had furnished, unloaded and 
stacked the pipe on the sidewalk. A judg- 
ment was rendered for plaintiff against the 
defendants in solidarity. On review, the 
court was of the opinion that in view of 
the fact that one-half hour had elapsed be- 
tween the stacking of the pipes and the acci- 
dent, and because of the many possible 
occurrences which might have caused the pipes 
to roll, it was not proper to hold the fur- 
nishing company liable. The department 


store was not liable since it had no control 
over the work being done, The contractor 
approved the method of stacking the pipe 
Since the material remained in its posses- 
sion and control, under the doctrine of re 
ipsa loquitur, the necessity of explaining how 
the accident occurred rested upon the con- 
tractor. Judgment against the contractor 
and its insurance carrier was affirmed— 
DeCuers v. The Crane Company et al. Louis- 
iana Court of Appeal, Parish of Orleans 
April 11, 1949. 16 CCH NEGLIGENCE Cases 
1082. 


Coal Company's Liability— 
Flash Flood 


Plaintiff alleged that as a result of a strip 
mining operation conducted by defendant 
at the headwaters of Ferrells Creek, a large 
excavation covering three to four acres was 
created by removal of the overburden and 
mining of the coal seam; that this excavation 
was allowed to fill with water, making a 
lake or pond four or five feet deep; and 
that as a result of a heavy rain, the water 
broke through the wall of dirt and rocks 
and ran into the creek, causing a flood tide 
which destroyed’s plaintiff's dwelling house 
and other property. The court thought it 
difficult to believe that the small body of 
water on top of the mountain three and one- 
half miles distant, even if it was filled to 
capacity and broke loose suddenly, could 
have been the cause of the damage to plain- 
tiff’s home. Considering the extent and se- 
verity of the cloudburst, the destruction in 
nearby streams, and the flood and destruc- 
tion on all of the tributaries of the creek, the 
court was of the opinion that it was a phys- 
ical impossibility for the excavation in the 
pit to have contributed to the loss. The dam- 
age was brought about by forces of nature. 
Judgment for plaintiff was reversed.—Rus- 
sell Fork Coal Company v. Hawkins et al. 
Kentucky Court of Appeals. May 31, 194% 
16 CCH NEGLIGENCE CASEs 1125. 


NEW INSURANCE PUBLICATION 


The July issue of The Journal of Accountancy announces that the 
first issue of The Annals of the Society of Chartered Property Under- 
writers has made its appearance. It will be published at least annually 
and, in addition to educational material, will incorporate the pro- 
ceedings of the organization’s yearly seminars. 
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HAT THE COURTS ARE DOING 
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\lFE—Selected Decisions from All Jurisdictions Involving the Construction 
of Life, Health and Accident Insurance Contracts as reported 


by CCH LIFE INSURANCE REPORTS 


Medical Records— 
failure to Produce—Inference 


Defendant refused to pay disability bene- 

fts under an industrial insurance policy on 
the ground that the insured was not in good 
health at the time the policy was issued. 
On appeal from a judgment for plaintiff, 
the insurer argued that the presumption 
rised by plaintiff's failure to introduce any 
medical evidence and his refusal to coop- 
erate in producing his Army hospital rec- 
ords entitled it to a directed verdict. The 
inference arising from failure of a party 
to produce available witnesses or from fail- 
ure to cooperate with an adversary in bring- 
ing pertinent facts before the court does 
not amount to substantive proof and cannot 
take the place of proof of fact necessary 
to defendant’s case. The inference is a de- 
lberative rather than probative presumption, 
that is to say, one employed in the process 
of weighing evidence rather than in the 
process of discovering it. The presumption 
relied on to displace the prima facie case 
was a valuable deliberative aid, but did not 
constitute affirmative evidence which the 
triers of fact were compelled to accept as 
conclusive. Judgment for the insured was 
ifirmed—The National Life and Accident 
Insurance Company v, Eddings. Tennessee 
Supreme Court. June 10, 1949. 13 CCH 
Lire CASES 941, 


Wilful Misrepresentation 
in Application 


In an application for an industrial twenty- 
five year endowment policy issued on July 
21, 1947, the deceased represented that she 
ad never had heart disease nor had medical 
or surgical attention in the last five years. 
The insured was in an automobile accident 
some two'weeks before her death cn De- 
tember 7, 1947. The autopsy disclosed that 
death was the result of chronic myocarditis 
and aortitis, and old scars and thickened 
muscles indicated that she had had the dis- 
tase in July. A doctor testified that he had 
treated the insured for a gastric condition 
for ten or twelve years; that for the last 
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five or eight years she had suffered from 
hypertension; and that he always mentioned 
her high blood pressure to her. High blood 
pressure is not necessarily due to a diseased 
heart, and although she had been informed 
that her blood pressure was up, this would 
not necessarily mean to her that she had a 
heart disease. Whether she had knowledge 
of the disease and wilfully misrepresented 
the fact were questions for jury determina- 
tion. Erroneotts instructions required re- 
versal of the judgment for plaintiff and re- 
mand of the cause for a new trial.—Scott v. 
Missouri Insurance Company. St. Louis Court 
of Appeals, Missouri, Filed June 21, 1949. 
13 CCH Lire Cases 953. 


Misrepresentation in Application— 
Equitable Fraud 


In making application for a life insurance 
policy on February 21, 1944, the insured 
gave negative answers to a question as to 
what hospitals or physicians, if any, the in- 
sured had consulted or been treated by 
within five years. In the preceding autumn 
he had accompanied his wife on a visit to 
Dr. Mintz, a gynecologist, and at that time 
complained to him about an itch from which 
he was suffering. He took Dr. Mintz’s sug- 
gestion that he go to the consultation serv- 
ice at Mt. Sinai Hospital for a check-up. 
He was examined by a urologist and seven 
other physicians, who reported an abnormal 
condition of the kidney. The insured was 
told that he should have kidney blood tests 
taken every three months and that he should 
not eat much protein, but should drink 
plenty of water. Subsequent to the appli- 
cation, the insured saw the urologist in 
March, 1944, February, 1945, and March, 
1945. He died in November, 1945 of chronic 
glomerulonephritis, a disease of the kidneys. 
The trial court erred in refusing to direct a 
verdict for the insurer. The policy, issued 
in relgance upon the misstatement as to con- 
sultation, was void under the doctrine of 
equitable fraud. Judgment for plaintiff was 
reversed and the cause remanded for a new 
trial.—Garman v. Metropolitan Life Insurance 
Company. United States Court of Appeals 
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May 18, 1949, 13 


for the Third Circuit. 
CCH Lure Cases 918. 


Death Following Operation— 
Accidental Means 


The insured died twelve hours after a 
successful operation for the removal of her- 
niated discs in the fourth and fifth inter- 
spaces of the lumbar vertebrae. An autopsy 
disclosed that a thrombus, commonly called 
a clot, in the left iliac vein had formed prior 
to the time of the operation. This condition 
was not known to the surgeon.. It was es- 
tablished that death was caused by the dis- 
lodgment of a part of the thrombus, called 
an embolus, which traveled via the blood 
stream through the heart and into the lungs, 
causing a pulmonary thrombosis which in 
turn caused death. The thrombus in the 
left iliac vein was completely disassociated 
from the region of the operative procedure, 
but a pathologist called by plaintiff testified 
that in his opinion the breaking off of the 
embolus from the pre-existing thrombus 
was caused by the lowering of the blood 
pressure, changes in the blood stream, and 
rapidity of the blood flow, all caused by the 
anesthetic and the prolonged operation, to- 
gether with manipulation and posture of the 
body during the operation. He further tes- 
tified that the Holman test is widely used 
to determine the presence of a thrombus 
and should be given prior to the perform- 
ance of any major surgery. The surgeon 
testified that he knew of no way by which 
he could ‘have determined the presence of 
the thrombus; that had he known of its 
existence, he either would not have oper- 
ated or would have tied off the vein to pre- 
vent an embolus from breaking off and 
would have given certain medicines to pre- 
vent clotting. Reversing a judgment for 
the beneficiary, the court held that where 
there is no mishap, no unexpected or un- 
foreseen happening in connection with an 
operation, and the doctor does exactly what 
he intended to do, his acts, omissions or 
ignorance do not constitute accidental means. 
The failure to give the Holman test was 
not accidental as that word is generally,used 
and commonly understood—McMahan vw. 
Mutual Benefit Health and Accident Associa- 
tion. Washington Supreme Court, Depart- 
ment One. May 8, 1949. 13 CCH Lire 
Cases 915. 
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NSLI Proceeds— 


Beneficiary Form Lost 

The widow of an insured serviceman 
sought recovery on a National Service Life 
Insurance policy originally designating the 
insured’s mother as beneficiary. The com. 
plaint alleged that the veteran had changed 
the beneficiary to his wife after his mar- 
riage. A document evidencing the change 
had been executed by the insured, but was 
inadvertently lost while in the possession 
of the United States Army. Judgment was 
entered for the widow.—Gertrude Downing 
et al, v. Dorothy Downing et al. United States 
Court of Appeals for the Ninth Circuit, 
May 26, 1949, 13 CCH Lire Cases 925. 


Double Indemnity Released— 
Mistake 


An aneurysm was caused in the aorta of 
the insured by trauma when he fell into a 
meter box while working on a water meter. 
In extricating his body from the meter box, 
he overexerted himself, and died as a result 
of his injury. After signing a release and 
accepting the face amount of the policy is- 
sued on the life of her husband, the bene- 
ficiary sought to recover double indemnity 
on the ground that his death was the result 
of an accident. A mere mistake of fact on 
the part of one of the parties to a release 
is not sufficient ground for avoidance of a 
release in the absence of a showing of fraud 
or duress. According to plaintiff, subsequent 
to the date of the release she became aware 
of facts which proved that her husband's 
death was due to accidental means. When 
she began to clean house and to care for 
the clothing of her deceased husband, she 
observed more in detail the clothing he had 
worn on the day of the alleged accident, and 
then remembered the remarks made 
by him on that date pertaining to an acci- 
dent. The court was of the opinion that 
the allegations showed nothing more than 
that plaintiff had a change of opinion result- 
ing in different conclusions based on the 
same facts which were in her possession all 
the time. When she executed the release 
she was not uninformed as to the serious- 
ness of the accident because her husband 
had died some two weeks earlier. Judgment 
sustaining defendant’s demurrer was af- 
firmed.—McMillin v. The Farmers & Bank- 
ers Life Insurance Company. Kansas Su- 
preme Court. Filed June 11, 1949. 13 CCH 
Lire CAsEs 945. 
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Accidental Means— 
Unexpected Strain 


The insured suffered a coronary occlusion 
while working in a strained position thaw- 
ing a frozen valve on a storage tank. His 
accident policy provided for monthly acci- 
dent benefits in case of total disability re- 
sulting from accidental injury. Specifically, 
the policy insured against “the effects re- 
sulting directly and exclusively of all other 
causes, from bodily injury sustained during 
the life of the policy solely through exter- 
nal, violent and accidental means.” The in- 
sured’s physician testified that coronary oc- 
clusion is a disease caused by a rupture of 
a blood vessel in the heart. It was his 
opinion that the disease was not present 
prior to, but was precipitated by, the un- 
usual strain from the position in which the 
insured was placed in thawing the frozen 
valve. A number of cases—in accordance 
with the rule that accidental means cannot 
consist of a voluntary act and that it is not 
enough that the death of injury is unusual 
and unexpected, but that the cause must 
also be unusual and unexpected—have de- 
nied recovery for injury resulting from the 
insured’s voluntary act involving exertion, 
overexertion, or strain. If some unforeseen 
or involuntary movement of the body oc- 
curred which, in connection with the volun- 
tary act, brought about the injury, the means 
would be accidental. Moreover, it is held 
that disability results solely and exclusively 
from accidental means although disease 
plays a part in the disability or death if the 
disease was due to accident. If an acci- 
dental injury is the primary or proximate 
cause of death or disability, it is not mate- 
tial that disease contributed thereto. The 
trial court was warranted in finding that 
the insured suffered a disabling bodily in- 
jury through external, violent and acci- 
dental means. Judgment for the insured 
was affirmed.—Metropolitan Casualty Insur- 
ance Company v, Fairchild. Arkansas Su- 
preme Court. May 30, 1949. 13 CCH Lire 
Cases 937, 


“Powered Aircraft’ Construed— 
Injury in Glider 


The question before the court was the con- 
struction to be given the term “powered 
arcraft” as used in the insuring clause of 
an aviation and air travel accident policy. 
The insured was injured while riding in a 
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glider, which was not equipped with either 
an engine or a motor. The court thought 
it reasonable to believe that the parties in- 
tended the words “powered aircraft” to be 
interpreted in the common speech of the 
average man rather than from the point of 
view of the pilot or aeronautical engineer. 
The word powered to the average man 
means mechanical power or the equipping 
of some contrivance with an engine or mo- 
tor and would not include gliders. Judg- 
ment for the insurer was affirmed.—Hall v. 
Mutual Benefit Health & Accident Insurance 
Association. Texas Court of Civil Appeals, 
Amarillo. April 4, 1949. 13 CCH Lire 
Cases 934. 


Termination of Employment— 
Disability Causing Discharge 


The holder of a group insurance certifi- 
cate died on June 13, 1945, thirteen days 
after the termination of his employment 
from a gunshot wound accidentally inflicted 
by his son. Under the policy, if employ- 
ment was terminated because of total 
disability, the amount of insurance was pay- 
able to the beneficiary. Against the advice 
of his physician that he was totally disabled 
from performing any work, the insured had 
undertaken to perform the light duties of 
a timekeeper. The employment manager 
testified that he discharged the employee 
for unsatisfactory service; that he was a 
good timekeeper, “but it got to the place 
where we had to let him go.” His widow 
testified that on four occasions she had 
found him unconscious; that toward the end 
he could sleep only when sitting in a chair; 
and that he moved about with difficulty, 
stopping frequently to get his breath. A 
physician who examined the insured in 1941 
testified that he found a heart lesion that 
caused frequent fainting spells due to the 
failure of the mitral valve to pump enough 
blood to the brain; that the condition would 
become progressively worse; and that the 
insured was totally and permanently dis- 
abled from performing any work on the day 
his employment terminated. The trial court 
erred in granting the insurer’s motion for 
judgment n.o.v. The policy was intended to 
protect any employee who was totally and 
permanently disabled when his employment 
was terminated, whether by resignation or 
discharge. It was for the jury to decide 
the question of disability. Judgment for the 
insurer was reversed.—Armstrong v. John 
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Hancock Mutual Life Insurance Company. 
Pennsylvania Superior Court. Filed June 
1, 1949. 13 CCH Lire Cases 930. 


Total and Permanent Disability 
Benefits—Probable Permanency 


On January 14, 1946, defendant received 
claim papers from the insured in which he 
claimed total and permanent disability bene- 
fits from September 8, 1945, for an ailment 
which involved an acute thyroiditis and re- 
moval of a benign nodule on the right side 
of the neck for diagnosis, until February 
10, 1946, at which time the insured was able 
to and did resume his work as a preacher. 
On January 27, 1948, and February 23, 1948, 
defendant received another set of claim pa- 
pers from the insured for an ailment which 
involved the removal of the left kidney due 
to a cyst of a benign character. The insured 
was totally disabled by this ailment from 
August 11, 1947, to June 23, 1948, at which 
time he returned to his work full time. The 
policy provided that if the insured furnished 
during the continuance of the policy, and 
before attaining the age of sixty years, proofs 
satisfactory to the company that subsequent 
to the delivery of the policy he had become 
wholly disabled by bodily injury or disease, 
so that he was thereby and would be perma- 
nently and continuously unable to engage 
in any work or occupation for remuneration 
or profit and that such disability had existed 
continuously for not less than sixty days 
prior to furnishing proof, the company would 
Waive premiums and pay monthly benefits. 
Since plaintiff failed to establish that his 
disability was of such character that it would 
probably be permanent, judgment was en- 
tered for the insurer.—Goldman v, Canada 
Life Assurance Company, United States Dis- 
trict Court, Northern District of Illinois, 
Eastern Division. May 19, 1949. 13 CCH 
LIFE CASEs 929, 


Erasures on Beneficiary Form— 
Rival Claimants 


In response to a request from the insured, 
plaintiff insurer mailed a form for a change 
of beneficiary accompanied by a letter stat- 
ing that “the form should be signed in ink 
and should be free from alterations or era- 
and that the change would become 
effective only when endorsed on the policy.” 
On November 29, 1944, plaintiff received at 
its home office the policy, together with a 
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request for change of beneficiary execute 
on its form, naming defendant Anna Heal 
as the proposed beneficiary. The applicatioy 
ior change of beneficiary was dated Decem. 
ber 6, 1943, and bore evidence that certai 
writing had been erased and that the name 
of the proposed beneficiary and the words 
“no relationship” had been written over the 
erasure with a different pen and ink from 
that used for the signature. On December 
6, the insurer wrote the insured that the re- 
quest for change of beneficiary was not 
acceptable and enclosed another form to be 
executed by him. On January 4, 1945, plain- 
tiff received a notice that the insured had 
died on December 4, 1944. It was error fo: 
the trial court to order the change of bene- 
ficiary form sent to Toronto for examina- 
tion by an expert. Such an order would 
place vital papers beyond the jurisdiction oi 
the court and thus deny the defendant the 
right to a subpoena duces tecum. The order 
of the trial court was reversed.—The Equita- 
ble Life Assurance Society of the United 
States v. MacMahon et al., Healy, Appellant 
Michigan Supreme Court. Filed June 6, 
1949. 13 CCH LIre Cases 926. 


Admissibility of Death Certificate 


An insurer refused payment on a life pol- 
icy on the ground that the insured was af- 
flicted with chronic heart disease at the time 
she applied for the policy. -The question for 
decision was the admissibility of a death 
certificate, required by Section 9766 and 
made prima facie evidence by Section 978], 
as against a claim of privilege under Sec- 
tion 1895. The latter statute, which 
back to 1835, is a privilege of the patient 
and may be waived by him. Since this priv- 
ilege is statutory, the legislature may modify 
or abolish it in whole or in part. Sections 
9766 and 9781 are a part of the Vital Statis- 
tics Act of 1909, This Act establishes a state 
system of registration of births and deaths 
to be permanently preserved by a State 
Registrar and provided that “all laws and 
parts of laws inconsistent with this Act ar 
hereby repealed.” The court was of the 
opinion that these provisions were incon- 
sistent with the physician privilege provi 
sion of Section 1895 and that the 1909 Act, 
therefore, completely abolished the privilegé 
to suppress any facts the Act required thes¢ 
public records to contain. The trial court 
erred in refusing to admit the death certifi- 
cate in evidence. Judgment of the lower 
court was reversed and the cause remanded. 
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—Randol ph v. Supreme Liberty Life Insurance 
Company. Missouri Supreme Court. June 
13,1949. 13 CCH LIFE CASEs 939, 


limitation of Liability— ° 
Insured Murdered by Beneficiary 


The life insurance policies issued by a 
mutual benefit association to the insured 
contained a provision limiting liability to 
one-tenth of the face value of the policy in 
the event the beneficiary was the intentional, 
negligent or otherwise culpable direct or 
indirect cause of the insured’s death. The 
insured died from injuries inflicted upon her 
by a hoe at the hand of her husband, the 
beneficiary. The administratrix brought suit 
on the policies, contending that by virtue 
f 36 O. S. 1941, Section 695 (b), the asso- 
ciation must specify in its policy or certifi- 
cate the sum of money they promise to pay, 
which shall not be less than the face amount 
f the policy, and that such provision pre- 
‘Judes the insurance company from limiting 
its liability to an amount less than the face 
i the policy. The administratrix also relied 
upon 84 O. S. 1941, Section 231, which pro- 
vides that if a beneficiary of a certificate of 
membership issued by a benevolent organ- 
ization takes the life of the certificate holder, 
the beneficiary may not recover the pro- 
ceeds, but the proceeds will become subject 
to distribution among the other heirs of the 
deceased according to the laws of descent 
and distribution, An insurance company by 
the express provisions of its policy may re- 
lieve itself of all liability where the death 
i the insured results from the wrongful 
act of the beneficiary. The court could find 
no authority holding that a provision limit- 
ing liability the insured is killed 
by the was void for any 
reason. Judgment for the administratrix 
was reversed.—National Aid Life Associa- 
ton et al, v. May, Adm-x., et al. Oklahoma 
Supreme Court. June 7, 1949. 13 CCH 
Lire CAsEs 949. 
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beneficiary 


Disability Benefits Paid 
to Beneficiary—Group Insurance 


The group insurance policy issued by 
defendant provided that in the event of an 
employee’s total and permanent disability 
due to, or accompanied by, mental incapac- 
ity, monthly payments would be made to 
the bene ficiary of the record. The group in- 
surance stated that “(d) Under 


Life, Health—Accident 


certificate 


the terms of the group policy in the 
event of total and permanent disability the 
insurer will make monthly benefit payments 
to such employee”. The certificate made no 
mention of the person to whom payments 
would be made in the event the employee’s 
total and permanent disability was due to or 
accompanied by mental incapacity. Plaintiff 
became totally and permanently disabled 
and was committed to a mental institution 
from which he was later discharged as 
cured. Meanwhile, the insurer had made 
sixty monthly benefit payments to the bene- 
ficiary. In a suit against the insurer to re- 
cover the benefits, plaintiff contended that 
defendant was bound by the insurance con- 
tract to make these payments to him. The 
court granted the insurer’s motion to dis- 
miss, holding that the group policy itself 
provided that the policy, the application of 
the employer and the applications of the em- 
ployees constituted the entire contract be- 
tween the parties. The certificate did not 
constitute a part of the contract under which 
plaintiff’s rights are determinable.—Collier 
v. Metropolitan Life Insurance Company. 
United States District Court, District of 
Columbia. March 3, 1949. 13 CCH LIFE 
CASEs 898, 


Death in Army Jeep— 
Military Exclusion 


An American soldier met death in Italy 
during the war and while military opera- 
tions were in progress. He was assigned to 
the Advance Documents Section of Fifth 
Army Intelligence, and, as part of his mil- 
itary duties, interviewed captured enemy 
soldiers at forward area prisoner of war 
cages. Returning from such a mission to 
headquarters, the soldier was killed when 
the jeep in which he was traveling collided 
with an army ammunition truck. The in- 
surer denied the executor’s claim for double 
indemnity benefits on the grounds of a clause 
excluding such liability in the event of 
“death resul‘ing from participating in mili- 
tary or naval service in time of war.” Point- 
ing out that the test to be applied defied 
precise and hairline definition, the court 
thought it could be stated in round terms 
in this manner: “If the fatal hazard was one 
incidental to military training, to military 
movement or to military operations, death 
may be said to have resulted from partici- 
pating in military service in time of war.” 
That test applicable, it was evident that the 
insured died of an excluded cause. Judg- 
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ment for the insurer was affirmed.—WNeidle, 
Exr. v. Prudential Insurance Company of 
America. New York Court of Appeals. 
April 14, 1949. 13 CCH Lire CAsgs 837. 


False Answers Inserted by Agent— 
Testimony of Interested Party 


Four months after signing a life insurance 
application, the insured died as a result of 
epilepsy and anemia. She had suffered from, 
been treated for and hospitalized for epi- 
lepsy for a period of more than twenty 
years and had been hospitalized and re- 
ceived treatment for anemia. The principal 
issue before the court involved the admissi- 
bility, over the insurer’s objection, of testi- 
mony concerning conversations on two 
occasions when the soliciting agent called upon 
the applicant. Concerning the first conver- 
sation at which plaintiff and his brother, as 


well as the decedent, were present, plaintiff 
was permitted to testify that he told the 
agent all about his wife’s prolonged illness. 
With reference to the conversation at the 
last visit when the application was signed, 
plaintiff was permitted to testify that the 
agent did not ask the decedent the ques- 
tions in the application as to diseases and 
that his wife signed the application without 
reading it. It was admitted that on both 
occasions the decedent participated in both 
conversations “a little.’ A judgment for 
plaintiff beneficiary was reversed and a new 
trial granted, the court concluding that un- 
der M. S. A. 595.04, it was error for the trial 
court to admit plaintiff’s testimony. The 
statute strictly prohibits parties interested 
in the event of an action from testifying to 
conversations with persons since deceased, 
—Pomerenke v. Farmers Life Insurance Com- 
pany. Minnesota Supreme Court. April 8, 
1949. 13 CCH Lire CasEs 838. 
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contracts according to their terms if the 
language used is clear and unambiguous 
and leads to no absurd consequences.” 


Conclusion 


In conclusion, I am inclined to believe 
that the insurance companies issuing poli- 
cies insuring against hull crash should state 
in plain and simple language the exact loss 
the company intends to protect against and 
not “propound riddles in a jargon of equiv- 
ocal phrases.” In the event that the com- 
panies followed this procedure by drafting 
their insurance contracts in such a manner 
that an insured could read these contracts 
and know exactly what protection he had 
thereunder, then the companies would, no 
doubt, relieve themselves not only of expen- 
sive litigation, but of the burden of possible 
ambiguities and dual constructions in their 
contracts and thereby give the courts no 
occasion to hold that such ambiguities must 
be construed liberally in favor of the in- 
sured and against the companies; and the 
courts would then no longer have occasion 
to hold that where the insurance contract 
admits of two constructions, it will be con- 


strued in favor of the insured and against 
the insurer in such a way as to protect the 
interest of the insured. Most people, if not 
all, who buy insurance, be it hull crash cov- 
erage or other insurance, desire complete 
and full protection and are willing to pay 
for such protection. Assuming that insur- 
ance companies desire to afford such protec- 
tion to the insured, there is no reason why 
contracts of insurance should not be clear 
and unambiguous to such an extent that 
neither the assured nor the courts could be 
placed in difficulty in construing and inter- 
preting such contracts. The policy of the 
companies in issuing clear, understandable 
and unambiguous insurance contracts would 
invite a more sympathetic consideration ot 
the interest of the companies by both the 
courts and the public, all of whom are either 
customers or prospective customers of in- 
surance companies. If insurance contracts 
are couched in ambiguous phrases, capable 
of more than one construction, then, met- 
aphorically speaking, the companies who 
prepare and execute such contracts have 
scant grounds to complain of loss by the 
fire kindled and fanned to destructive blaze 
by their own hands. [The End] 


IL J—July, 1949 





Married 


Plaintif. 
with defer 
as a fam: 
peal, defe: 
in holdings 
plicable v 
band’s at 
resided W 
another t 
the daugh 
fom a $s 
general a 
both befo 
larly whe 
drive, des 
ant gave 
it necessa 
get some: 
wished to 
legal may 
se,” the ¢ 
mother a 
doctrine 
ant with 
Connecti¢ 
Filed Ma 


Cases 956 


Unlighte 
Insulatir 


The dr 
of statute 
way onto 
because 
stalled a 
Was atter 
his car b; 
of defend 
proper si 
pass saw 
feet away 
The colli 
lighted a 
vehicle, | 
guilty of 
of law? 
“Where 
sees ano 


Automol 


-IDENT 
ee 


_ plaintift 
told the 
d illness, 
nm at the 
S signed, 
that the 
he ques- 
ases and 
without 
on both 
in both 
rent for 
id a new 
that un- 
the trial 
ny. The 
terested 
fying to 
eceased, 
ce Com- 
April 8, 


= 
against 
tect the 
>, if not 
ish cov- 
omplete 
to pay 
t insur- 
protec- 
on why 
ye clear 
nt that 
ould be 
d inter- 
of the 
andable 
; would 
ition of 
oth the 
e either 
of in- 
ontracts 
capable 
n, met- 
-s who 
s have 
by the 
e blaze 


e End] 


WHAT THE COURTS ARE DOING 


AUTOMOBILE 


RS 
AUTOMOBILE—Selected Decisions from All Jurisdictions Involving the 
Construction of Automobile Insurance Contracts as reported 
by CCH AUTOMOBILE INSURANCE REPORTS 


Family Purpose Doctrine— 
Married Daughter Driving 


Plaintiff sustained injuries in a collision 
with defendant’s car, driven, it was alleged, 
as a family car by his daughter. On ap- 
peal, defendant claimed that the court erred 
in holding the family car doctrine was ap- 
plicable when his daughter had her hus- 
band’s automobile for her own use and 
resided with her own immediate family in 
another town. At the time of the accident 
the daughter was driving her mother home 
fom a shopping trip. The daughter had 
general authority to drive defendant’s car 
both before and after her marriage, particu- 
larly when her mother, who was unable to 
drive, desired to use the car. When defend- 
ant gave his wife authority to use the car, 
it necessarily included the power for her to 
get someone to drive it for her when she 
wished to use the vehicle. Under the familiar 
legal maxim “qui facit per alium facit per 
se,” the daughter’s act became that of her 
mother and this rendered the family car 
doctrine operative to charge the defend- 
ant with liability —Dibble v. lVolff et al. 
Connecticut Supreme Court of Errors. 
Filed March 15, 1949. 31 CCH AuTOMOBILE 
Cases 959, 


Unlighted Stalled Vehicle— 
Insulating Negligence 


The driver of an automobile, in violation 
of statute, turned from an intersecting high- 
way onto the wrong side of the road, where, 
because of mechanical difficulties, his car 
stalled and its lights went out. While he 
Was attempting, with the door open, to push 
his car backward off the highway, the driver 
of defendant’s autotruck, approaching on his 
proper side of the road with ample room to 
pass saw the standing car when he was 150 
feet away, collided with the standing vehicle. 
The collision occurred at midnight in a well- 
lighted area. Was the driver of the stalled 
vehicle, by virtue of his statutory violations, 
guilty of contributory negligence as a matter 
of law? The court held not, declaring, 
“Where the driver of an automobile plainly 
sees another automobile upon the highway 
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in time to avoid a collision and negligently 
fails to do so, the driver’s negligence is an 
intervening, efficient and proximate cause of 
the collision, insulating the prior negligence 
of the driver of the automobile with which 
he collided and reducing it to a mere occa- 
sion or condition.” Judgment for plaintiff 
was affirmed.—Barrett, Spec. Admx, v. Nash 
Finch Company et al. Minnesota Supreme 
Court. Filed March 25, 1949. 31 CCH 
AUTOMOBILE CASEs 854. 


Suspension of License— 
Scope of Commissioner's Power 


The Commissioner of the Division of 
Motor Vehicles, under the provisions of 
Sections 18 and 19 of the Motor Vehicle 
Safety Responsibility Act, suspended for a 
period of twelve months defendant opera- 
tor’s license and registration certifications 
and further required him to surrender his 
license and all registration plates and cer- 
tifications for all motor vehicles issued in 
his name. The effect was to prevent him 
from hiring chauffeurs to operate his vehicles 
during the suspension period. Defendant 
was charged with ten violations of the speed 
laws between August, 1942, and December, 
1947. He testified that prior to August, 1942, 
he had driven for more than ten years and 
had never been convicted of violating any 
traffic law and that during the entire seven- 
teen years in which he had been driving an 
automobile, neither he nor any other person 
had sustained any physical injury as a re- 
sult of his operation of motor vehicles. De- 
fendant had not been convicted of any act 
for which the statute requires a license revo- 
cation. No consideration was given by the 
lower court to the question whether it was 
“necessary for the safety of the public on 
the highways of this State” that the opera- 
tor’s license and franchise privileges be 
suspended, the standard which the statute 
prescribes for guiding and controlling the 
power conferred on the Commissioner. 
Therefore, the suspension order was reversed 
and the cause remanded for further pro- 
ceedings.—Butler v. Commonwealth of Vir- 
ginia, Division of Motor Vehicles. Virginia 
Supreme Court of Appeals. April 26, 1949. 
31 CCH AutoMosiLe Cases 872. 
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Failure to See Crossing— 
Contributory Negligence 


The decedent, route supervisor for a dairy 
company, died in a collision between de- 
fendant’s train and the milk truck, which 
was being driven by an employee who was 
learning the route under the decedent’s 
direction. The driver claimed that he did 
not see and did not know of the existence of 
the crossing. There was no warning sign 
calling attention to the crossing, but be- 
cause of the location of the truck windows, 
the driver had a good view of the right and 
left as well as to the front. A railroad track 
is in itself a warning of danger, and the 
driver admitted that on the previous day he 
had gone into this same area, which required 
that he cross the track both in entering and 
leaving. The trial court correctly granted 
the railroad’s motion for a directed verdict. 
The driver was guilty of contributory negli- 
gence as a matter of law, and his negligence 
was imputable to the decedent.—McBeath, 
Admx. v. Northern Pacific Railway Company. 
Washington Supreme Court, Department 
One. March 24, 1949, 31 CCH AvuToMoBILE 
Cases 842. 


Guest of Taxi Driver Assumes Risk 


Plaintiff sustained injuries when the taxi- 
cab in which she was riding as a guest 
skidded on the icy road and overturned. As 
the trip had been undertaken for the pur- 
pose of transporting a passenger, the driver 
Was acting within the scope of his employ- 
ment, but in violation of a rule of his 
employer forbidding its drivers to permit any- 
one to ride in any of its taxicabs who did 
not pay the required fare. A master owes no 
duty to a trespasser, mere licensee, or in- 
vitee of his servant other than the duty not 
to injure him wilfully and wantonly. Negli- 
gence conveys the idea of heedlessness, 
inattention, inadvertence; wilfulness and 
wantonness convey the idea of purpose or 
design, actual or constructive. The conduct 
ot the taxi driver constituted clear and al- 
most continuous negligence; but it was not 
wilful and wanton. Though the taxi slipped 
and skidded frequently while driven at a 
dangerous speed, the driver was able for a 
distance of eighty-two miles to control its 
course and to keep it on the highway. His 
conduct may have been dangerous and in- 
excusable, but it is manifest that he was 
not conscious that injury would result if 
he continued to drive as he had. Plaintiff 
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protested vigorously against the speed at 
which the driver was traveling before the 
arrived at Spencer and eight or nine times 
between Spencer and Clendenin. At both oj 
those places he stopped a sufficient lengt! 
of time for her to have left the cab if she 
had wanted to do so. In failing to avail her. 
self of the opportunity, she assumed the 
risk in continuing the journey. Judgment 
for plaintiff was reversed and a new trial 
granted.—Kelly v. Checker White Cab, Inc, 
et al. West Virginia Supreme Court of Ap 
peals. November 30, 1948. 31 CCH Auto 
MOBILE CAseEs 735. 


Constitutionality of Financial 
Responsibility Act—Exemptions 


Plaintiff sought injunctive relief against 
the enforcement of the provisions of the 
Financial Responsibility Act, charging that 
it violated the 14th Amendment to the 
United States Constitution in failing to pro- 
vide equal protection to all citizens because 
of the provisions which exempt the opera- 
tion of any vehicles owned by the United 
States, the state or any political subdivision 
thereof, or owned by a person qualified asa 
self-insurer, or owned or operated by a car- 
rier subject to the jurisdiction of the Public 
Utilities Commission or the Interstate Com- 
merce Commission. The court spoke: “I 
think there is no requirement that the legis- 
lature must endeavor to cover the entire 
field of regulation in order to pass a valid 
statute. The legislature may well have con- 
cluded that requirements for financial re- 
sponsibility for those under the jurisdiction 
of the Public Utilities Commission and the 
Interstate Commerce Commission could 
much more wisely be regulated by those two 
Commissions than by a general law of the 
State.” There was no clear showing 
arbitrary or unreasonable exercise of disere- 
tion, and the demurrer was sustained with- 
out leave to amend.—Frazier v. Department 
of Motor Vehicles of State of California et al 
California Superior Court, County of Los 
Angeles. February 14, 1949. 31 CCH Avto- 
MOBILE CASES 933. 


Float Obstructing Highway 


Traveling at a speed of forty-five miles 
per hour, plaintiff collided with a float just 
over the crest of a hill. The float was backed 
into the bank and loading a bulldozer. A 
car parked on the shoulder going into @ 
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driveway further obstructed the road. Plain- 
tif testified that he did not see the float until 
he was almost upon it and that he probably 
could have passed around it had it not been 
for the other car blocking the shoulder. The 
crest of the hill obscured the float from 
plaintiff’s view. It was true that the bull- 
dozer could have been plainly visible, but 
it was on the opposite side of the road from 
him and much shorter than the float. Plain- 
tif could not be charged with the duty of 
inferring that it was being supported by a 
float that blocked the road. Plaintiff had a 
right to assume that the law was being ob- 
served and that the highway was unob- 
structed. Reasonable men might differ as 
to whether plaintiff was guilty of contribu- 
tory negligence. Judgment for plaintiff was 
afirmed.—H: B. Combs Construction Com- 
pany v. Wilson. Tennessee Court of Appeals, 
Eastern Section. Filed April 26, 1949, 31 
CCH AUTOMOBILE CASEs 933. 


May Husband Sue Wife in Tort? 


May a husband maintain an action against 
his wife for a personal tort committed by 
her against him during coverture? The 
question arose under North Carolina law, 
the husband having been injured in an acci- 
dent while riding as a guest in an automo- 
bile owned and operated by his wife. At 
common law the husband and wife were 
considered one, the legal existence of the 
wife during coverture being merged in that 
# the husband, and they were not liable for 
torts committed by one against the other. 
Since there was no statute authorizing such 
a suit, the trial court erred in refusing to 
sustain the wife’s demurrer to the complaint. 
Scholtens v. Scholtens. North Carolina Su- 
preme Court. March 13, 1949. Filed March 
23, 1949. 31 CCH AvutomosiLe Cases 616. 


Unlighted Abutment— 
Wilful and Wanton Misconduct 


Plaintiff collided with an unlighted abut- 
ment at a railroad underpass with which he 
Was unfamiliar. Lighting furnished by a 
(ransit company sign on the north pillar of 
the abutment to warn of its own tracks be- 
yond the subway was known by defendant 
railroad to be ineffective. Likewise, it knew 
that a number of accidents had occurred at 
nighttime in this subway. The court con- 
cluded that there was no error in submitting 
the issue of wilful and wanton misconduct 
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to the jury. It could have been found that 
the railroad deliberately constructed and 
maintained without illumination an obstruc- 
tion in a public street, causing grave danger 
to lawful users. Judgment for plaintiff was 
affirmed.—Barszano v. Chicago & North West- 
ern Railway Company. United States Court 
of Appeals for the Seventh Circuit. April 
20, 1949. 31 CCH AvutomosiLe Cases 643. 


Assuming the Risk 
by Sitting on Bumper 


Defendant Zeigler was using his car to 
push defendant Bowen’s car when the two 
bumpers locked. After they were separated, 
Zeigler asked plaintiff and one Fries to stand 
on his front bumper to hold it down. Fries 
sat on the right front fender, and plaintiff 
stood on the left side of the front bumper, 
facing the rear, with his left hand on the 
hood and his right hand on the fender. 
When Bowen’s motor started, plaintiff raised 
his right hand as a signal for Zeigler to stop. 
Zeigler’s sudden stop caused plaintiff to be 
thrown to the pavement. The court was not 
sympathetic. Zeigler’s stop was not unex- 
pected, and plaintiff could have assumed a 
position of safety as did Fries. Instead, he 
assumed an unnecessary risk, his own con- 
duct causing his injury. Judgment for de- 
fendants n.o.v. was affirmed.—Hall v. Zeigler 
et al. Pennsylvania Supreme Court, Eastern 
District. Filed March 21, 1949. 31 CCH 
AUTOMOBILE CASES 638. 


Insurer Fails to Settle—Bad Faith 


An insurer was sued on the ground that 
it breached its duty under the policies and 
acted in bad faith by refusing offers to com- 
promise the claim against its insured for 
$10,000. Under the evidence, the chance 
that the jury would return a verdict in favor 
of the insured was slight, and it was highly 
probable that a verdict would be returned 
in favor of the injured bus passenger in an 
amount greatly in excess of the coverage of 
the policies. When a liability insurance 
company, by the terms of its policy, obtains 
from the insured an irrevocable power to 
determine whether an offer of compromise 
of claim shall be accepted or rejected, it 
creates a fiduciary relationship between it 
and the insured with resulting duties grow- 
ing out of such a relationship. In deter- 
mining whether to accept or reject an offer 
of compromise, an insurer must in good 
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faith give as much consideration to the in- 
terests of the insured as to its own interests. 
Otherwise it acts in bad faith. Judgment for 
the insured was affirmed.—The American 
Fidelity and Casualty Company, Inc. v. G. A. 
Nichols Company. United States Court of 
Appeals for the Tenth Circuit. March 21, 
1949. 31 CCH Avuromosite Cases 656. 


Death of Tortfeasor— 
Survival of Action 


The question before the court was whether 
plaintiff's cause of action for loss of future 
potential earnings abate with the death of 
the negligent tortfeasor. Section 574 of the 
Probate Code provides that executors and 
administrators may maintain an action 
against any person who has wasted, de- 
stroyed, taken, or carried away, or converted 
to his own use, the property of their intestate 
in his lifetime. The statute does not use the 
express words “survival.” Injuries suffered 
by plaintiffs by the lessening of their estate 
and the invasion and deprivation of their 
pecuniary interest and right to future sup- 
port from their decedent by the commission 
of the wrongful act is as much a destruction 
of or injury to property. Where the courts 
have not held such losses to be injuries to 
property, it has been due to a reluctance to 
depart from ancient judicial declarations or 
to the absence of a statute designed to 
modify the old rule of nonsurvival. Wher- 
ever a plaintiff has sustained an injury to 
his estate, whether in being or expectant, as 
distinguished from an injury to his person, 
such injury is an injury to property within 
the meaning of the statute. Plaintiffs have, 
therefore, a cause of action for the material 
losses sustained, including the present value 
of future support from their decedent con- 
sidering their respective normal life expect- 
ancies, but exclusive of any damages for 
such items as loss of consortium, comfort or 
society of the decedent. Judgment sustain- 
ing the demurrer was reversed.—Moffat v. 
Smith, etc. California Supreme Court. In 
Bank. May 31, 1949. 32 CCH AvuToMosILe 
Cases 5. 


Deviation from Scope of 

Employment—Respondeat Superior 
Was defendant’s employee acting within 

the scope of his employment at the time he 


collided with plaintiff's oil tank and tractor? 
The trend of judicial decisions is to the 
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effect that the departure commences when 
the servant definitely deviates from the 
course or place where in the performance of 
his duty he should be. And while there js 
conflict of authority on the subject, better 
reason supports the view that after a servant 
has deviated from his employment for pur- 
poses of his own, the relation of master and 
servant is not restored until he returns to 
the path of duty where the deviation oc- 
curred or to some place where in the per- 
formance of his duty he should be. The 
moment when the driver of defendant's 
truck, after completing delivery of the em- 
ployees to their homes, the last one to a 
point near Delco, turned aside from his duty 
to drive the truck back to the plant at 
Navassa, where he says he was ordered to 
keep it at night, and drove on to Hallsboro, 
twenty miles farther away from the plant, 
without permission of any authorized supe- 
rior, and in pursuit of private purposes of 
his own, he departed from his employment 
and remained outside of it until he returned 
to the point of departure. Until he reached 
that point, he was only returning to his em- 
ployment, and the collision having occurred 
before he arrived, his master was not liable 
for his tort. Judgment for plaintiff was re- 
versed.—Hinson et al. v. Virginia-Carolina 
Chemical Corporation. North Carolina Su- 
preme Court. May 11, 1949. Filed May 23, 
1949. 32 CCH AvuroMosiLe Cases 35. 


Scope of Employment— 
Lumber Company Supervisor 


One Thomas was employed by defendant 
lumber company to inspect and estimate the 
value of growing timber and after its pur- 
chase to supervise a crew in cutting and 
logging the timber to the mill. After having 
been with a crew at a logging site, he leit 
about one o’clock in the afternoon and drove 
a distance of twenty-two miles to consult a 
doctor. He obtained a prescription for his 
ailment and started home. On the return 
trip his truck struck plaintiff’s wife. It had 
been his intention when he arrived home to 
feed his stock, eat his supper, and make up 
a time sheet for the crew. Thomas owned 
the truck he was driving, but his employer 
paid him for its upkeep while he was using 
it on company business. A judgment for the 
employer was affirmed, the court holding 
that Thomas was not within the scope 0! 
his employment at the time of the accident, 
but was engaged solely in a personal mis- 
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sion—Thompson v. Twin City Lumber & 
Shingle Company et al. Texas Court of Civil 
Appeals, Sixth District, Texarkana. March 
17, 1949. 32 CCH AuToMosILe CASsEs 7. 


Status of Occupants 


Recovery was sought for the death of 
some miners and injuries sustained by others 
who were customarily driven back and forth 
toa mine in a truck owned by defendant 
and operated by one Mitchell who was a 
superintendent for both defendant and one 
Collins. Collins employed some of the miners 
and operated under a split check arrange- 
ment with the others. The ore produced by 
defendant, that produced by Collins, and 
that produced by others operating under a 
split-check arrangement with Collins was 
shipped to defendant’s smelter for process- 
ing. The court was of the opinion that the 
miners were not social guests of the defend- 
ant at the time of the accident, and they 
were not its casual invitees in riding in the 
truck. While no relationship existed between 
the parties arising out of contract, the min- 
ing activities of all of them were adjacent, 
all parties used the same tunnels in their 
operations, and it was of some financial 
benefit to defendant to process at its smelter 
the ore produced through the labor of its 
own employees, through the labor of the 
employees of Collins, and through the labor 
of those operating under a split-check ar- 
rangement with Collins. A measure of iden- 
tity of community of interest existed between 
the parties. Therefore, the miners were not 
guests of defendant at the time of the acci- 
dent within the meaning of the guest statute 
so as to bar their recovery. Judgment for 
plaintiffs was affirmed.—The American Smelt- 
ing and Refining Company v. Sutyak et all. 


United States Court of Appeals for the Tenth 
Circuit. May 9, 1949. 31 CCH AuToMoBILE 
Cases 1033. 


Vehicle Stalled in Underpass— 
Rescue Operation 


Sleet and snow, accompanied by strong 
winds, had caused drifts to form upon por- 
tions of the highway. Visibility in the under- 
pass was particularly bad, and in places the 
highway was icy. Some time after defend- 
ant MacDonald’s car stalled in the underpass, 
plaintiff and another garage employee, driv- 
ing a wrecker, entered the underpass and 
attempted to extricate MacDonald’s car. 
However, the engine in the wrecker stopped 
because of snow on the ignition wires, and 
it was decided that plaintiff and his com- 
panion would attempt to push MacDonald’s 
car out of the drift. MacDonald’s headlights 
were on, and the wrecker had two red lights 
on the rear of its cab and two on the front 
of its cab in addition to the headlights. While 
the two men were pushing the stalled vehicle, 
defendant Knoke entered the underpass and 
struck plaintiff and the MacDonald car. The 
jury found Knoke causally negligent with 
respect to speed and lookout, found Mac- 
Donald free from negligence and plaintiff 
free from contributory negligence. The re- 
viewing court affirmed, holding that there 
was no statutory duty ‘to set out fusees, 
flares or other lights at four o’clock in the 
afternoon. Whether failure to set out flares 
was negligence and whether these additional 
lights would have prevented the accident 
were questions for the jury.—Daanen v. 
MacDonald et al., Knoke et al., Appellants. 
Wisconsin Supreme Court. Filed April 12, 
1949. 31 CCH AuromosiLe Cases 995, 


GEOGRAPHICAL CHANGES IN PENNSYLVANIA 
ADMINISTRATION 
As an aid to the more efficient handling of work by various 
bureaus of the Pennsylvania Insurance Department, on July 5 Com- 
missioner Malone announced the change in location of three of the 


more important bureaus. 


The Bureau of Rate Regulation, formerly 
g \ 


functioning in Philadelphia, has been moved to the Department’s main 


offices in Harrisburg. 


The Policy Analyzing Section, headed by 


C. P. Harvey, was transferred to the Department’s Philadelphia offices 


at 121 Broad Street. 


The third change establishes the principal office 


of the Liquidation Division, in charge of Special Deputy Commissioner 
A. G. Costello, at 1518 Walnut Street, Philadelphia. 
Automobile 





WHAT THE COURTS ARE DOING 


FIRE AND CASUALTY 


FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Life Insurance Contracts as reported by 
CCH FIRE-CASUALTY INSURANCE REPORTS 


Aircraft Crash— 
Public Liability Policy 


Plaintiff's husband was killed in the crash 
of an airplane insured under a public lia- 
bility policy by defendant. It was alleged 
that the crash was caused by the gross 
negligence of the pilot, the owner’s son, in 
piloting the aircraft into a violent storm 
when he had no knowledge of instrument 
flying and in strict violation of Civil Aero- 
nautics Administration Regulations. The 
policy excluded from coverage “any opera- 
tion, with the consent of the Insured, : 
in violation of the United States Federal 
Regulations applying to (2) instru- 
ment flying ” The facts of the fatal 
morning did not even suggest to the owner 
that the operation of the plane at the time 
of take-off would necessitate instrument fly- 
ing. When the plane took off the weather 
was good and clear. It was one hour and 
one-half later that weather conditions 
became noticeably bad. Judgment was en- 
tered for plaintiff.—Green v. Bankers In- 
demnity Insurance Company. United States 
District Court, Western District of Louisi- 
ana, Lake Charles Division. June 8, 1949. 
6 CCH Fire ANp CASUALTY CASEs 1004. 


Joinder of Insurer and Tortfeasor 


Plaintiff alleged that her son was negli- 
gently killed by exposure to a high voltage 
transmission line operated by the county 
power Notwithstanding the 
rule that a suit against a county cannot be 
maintained unless there is legislative au- 
thority for so doing, it is argued that this 
suit can be maintained and the public lia- 


commission. 


bility insurer made a party defendant for 


the reason that the policy provides that the 
insurer will not plead as a defense the im- 
munity granted to counties by law. sy 
amendment, it was sought to make the in- 
surer a party defendant. Judgment of dis- 
missal was affirmed, the court declaring that 
“We have been unable to find any Georgia 
authority authorizing a joinder of a tort- 
and an insurance company in one 
action, or the bringing of suit directly 


feasor 


544 


against the insurance company, except 
where expressly provided by statute, as in 
the case of motor common carriers, or 
where a judgment has previously been 
obtained against the insured which is unsatis- 
fied or the liability of the insured has other- 
wise been fixed.”—Arnold v. Walton et al 
Comrs. Georgia Supreme Court. June 15, 
1949. 6 CCH Fire ann CAsuAtty Cases 1012 


Property Destroyed in Bailees’ 
Possession—Subrogation Rights 


Plaintiff’s insured rented an air compres 
sor to defendants, who assumed exclusive 
care, custody, control and possession. Sub- 
sequently, the insured was informed that 
the compressor had been destroyed by fire 
The insurer paid the amount of the loss t 
its insured and brought a subrogation ac- 
tion against the bailee. It is established law 
that an insurer paying a fire loss is subro 
gated to all the rights and remedies of th 
insured against the parties whose wrongfu 
act is responsible for the loss. Defendants 
conceded that the insurer would be subro- 
gated to the rights of its insured against 
a third party wrongdoer who might b 
legally responsible for the destruction ol 
the air compressor by reason of negligence 
but argued that there was no allegation ol! 
negligence on the part of defendants in con 
nection with the fire and that plaintiff i 
attempting to recover for a breach of the 
contract of bailment. While the right t 
which plaintiff claims to be subrogated 1s 
one that arises out of a contract betwee! 
the insured and a third party, the enforce- 
ment of the right depends upon proof that 
the fire was caused or permitted by th 
tortious conduct of defendants. It is a tort 
arising out of contract. The remedy was 
open to the bailors and should be equall) 
available to the insurance company. It was 
error to grant the bailees’ motion for judg 
ment on the pleadings, and the judgment 
was reversed and the cause remanded tot 
further proceedings.—National Fire /nsur 
ance Company v. Mogan et al. Oregon Su 
preme Court. June 1, 1949. 6 CCH Fim 
ANp CASUALTY CAseEs 1015. 
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